 ָלזוֹ ֵﬠ ִדים ו ָּבנִים וְ ָלזוֹ ל ֹא:גמ׳ ָּתנָ א
.יהן מו ָּּתרוֹת
ֶ ֵﬠ ִדים וְ ל ֹא ָ ּבנִים – ׁ ְש ֵּת

gemara

It was taught in a baraita: If this one has
witnesses that her husband died and also
has children, and the other has neither witnesses nor children,
they are both permitted to marry. This is because the woman who
has children is exempt from levirate marriage, and the woman who
has no children may rely upon the witnesses’ testimony that her
yavam died.

יבמ ּו ו ֵּמת ּו ַהיְ ָב ִמין – ֲאסו ִּרין
ּ ְ ַ ״נִ ְתיIt was taught in the mishna: If they both entered into levirate marהוֹאיל
ִ :אוֹמר
ֵ  ַר ִ ּבי ֶא ְל ָﬠזָ ר.ָשא״
ׂ ֵ  ְל ִה ּנriage and then the yevamin they married died, they are prohibited
from marrying. Rabbi Elazar says: Since they were permitted to
.וְ הו ְּּתר ּו ַל ָיְב ִמין – הו ְּּתר ּו ְל ָכל ָא ָדם
marry the yevamin, they are permitted to any man.
, ַמאי ַט ֲﬠ ָמא דְּ ַר ִ ּבי ֶא ְל ָﬠזָ ר:ָ ּב ֵﬠי ָר ָבא
,ִמ ׁ ּשוּם דְּ ָק ָס ַבר ָצ ָרה ְמ ִﬠ ָידה ַל ֲח ֶב ְר ָּת ּה
אוֹ דִּ ְל ָמא ִמ ׁ ּשוּם דְּ ִהיא ָלא ְמ ַק ְל ְק ָלא
?נַ ְפ ׁ ָש ּה

Rava raised a dilemma: What is Rabbi Elazar’s reasoning? Is it
because he holds in general that one rival wife may testify for
another rival wife about her husband’s death, and he similarly holds
that all of the five types of women who are presumed to have a
conflict of interest with each other may testify for one another
nonetheless? Or perhaps it is because she would not cause herself
injury. Although she would be suspected of lying and saying that
her husband died in order to harm her rival wife, if she herself enters
into levirate marriage it can be assumed that she was telling the truth,
because if she does so while her husband is actually alive, she would
be committing incest with her brother-in-law. Consequently, her
rival wife is also permitted to marry on the basis of her testimony.

? ְל ַמאי נָ ְפ ָקא ִמ ָּינ ּהThe Gemara asks: What is the practical diﬀerence between the two
reasons?

Perek XVI
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 ִאי.ְל ַאנְ סו ֵּבי ַל ָ ּצ ָרה ִמ ַ ּק ֵּמי דִּ ָיד ּה
 ַאף ַﬠל,ָא ְמ ַר ְּת ָצ ָרה ְמ ִﬠ ָידה ַל ֲח ֶב ְר ָּת ּה
.נְס ִבינַן ָל ּה ַל ָ ּצ ָרה
ְ ינְסיב – ַמ
ִ ַ ּגב דְּ ָלא ִא
ִאי ָא ְמ ַר ְּת ִמ ׁ ּשוּם דְּ ִהיא ָלא ְמ ַק ְל ְק ָלא
,נְס ִבינַן ָל ּה ַל ָ ּצ ָרה
ְ ינְסיב – ַמ
ִ  ִא,נַ ְפ ׁ ָש ּה
.נְס ִבינַן ָל ּה
ְ ינְסיב – ָלא ַמ
ִ ִאי ָלא ִא

The Gemara responds that Rabbi Elazar’s reasoning could make a
practical diﬀerence with regard to allowing the rival wife to marry
before the woman herself, i.e., the woman who testified that her
husband died, remarries. If you say that according to Rabbi Elazar,
one rival wife may testify for another, then although the woman
who testified that her husband died has not married, we allow her
rival wife to marry. Since the woman’s report is deemed credible
with regard to herself, it is also deemed credible with regard to her
rival wife. However, if you say that Rabbi Elazar’s reasoning is due
to the presumption that she would not cause herself injury, then
if she has actually married we may allow her rival wife to marry,
but if she has not married, we may not allow her rival wife to marry,
in case she lied in order to cause harm to her rival wife.

:אוֹמר
ֵ  ַר ִ ּבי ֶא ְל ָﬠזָ ר,ַמאי? ָּתא ׁ ְש ַמע
הוֹאיל וְ הו ְּּתר ּו ַליְ ָב ִמין הו ְּּתר ּו ְל ָכל
ִ
 ִאי ָא ְמ ַר ְּת ִ ּב ׁ ְש ָל ָמא דְּ ִהיא ָלא.ָא ָדם
ינְסיב
ִ ְמ ַק ְל ְק ָלא נַ ְפ ׁ ָש ּה – ַהיְ ינ ּו דְּ ִכי ִא
.נְס ִבינַן ָל ּה
ְ ַמ

What is the basis of Rabbi Elazar’s ruling? The Gemara suggests:
Come and hear a resolution based upon the wording of the baraita
itself: Rabbi Elazar says: Since they were permitted to marry
the brothers-in-law, they are now permitted to marry any man.
Granted, if you say that his reason is because she would not cause
herself injury, this is the reason that if she has actually married, as
in this case, where each woman entered into levirate marriage, we
may allow her rival wife to marry.

ֶא ָּלא ִא י ָא ְמ ַר ְּת ִמ ׁ ּש ּו ם דְּ ָצ ָרה ְמ ִﬠ ָידה
! ַאף ַﬠל ַ ּגב דְּ ָלא ִאינְ ִסיב נַ ִמי,ַל ֲח ֶב ְר ָּת ּה
 ַט ֲﬠ ָמא דְּ ַר ִ ּבי ֶא ְל ָﬠזָ ר ִמ ׁ ּשוּם:ֶא ָּלא ׁ ְש ַמע ִמ ָּינ ּה
. וְ ָלא ְמ ַק ְל ְק ָלא נַ ְפ ׁ ָש ּה,ינְסיב הוּא
ִ דְּ ִא

But if you say the reason is because one rival wife may testify
for another, then although she herself has not married, it should
still be permitted for her rival wife to marry, and it would be
unnecessary for Rabbi Elazar to state his opinion in a case where
the women had already entered into levirate marriage. Rather,
conclude from this that Rabbi Elazar’s reason is because she
has already married, and she would not cause herself injury by
marrying if her original husband had not died.

 ְל ִד ִידי ָצ ָרה:ּיהם ָק ָא ַמר ְלהו
ֶ ַר ִ ּבי ֶא ְל ָﬠזָ ר ְל ִד ְב ֵר
– ינְסיב
ִ  וְ ַאף ַﬠל ַ ּגב דְּ ָלא ִא,ְמ ִﬠ ָידה ַל ֲח ֶב ְר ָּת ּה
יהת
ַ  אוֹד ּו ִלי ִמ,ּ ֶא ָּלא ְל ִד ְידכו.נְס ִבינַ ן ָל ּה
ְ ַמ
 ִמ ׁ ּשוּם דְּ ִהיא,נְס ִבינַן ָל ּה
ְ ינְסיב – ַמ
ִ דְּ ֵה ָיכא דְּ ִא
״תמוּת נַ ְפ ׁ ִשי ִﬠם
ָּ : וְ ַר ָ ּבנַן.ָלא ְמ ַק ְל ְק ָלא נַ ְפ ׁ ָש ּה
.ּ ְפ ִל ׁ ְש ִּתים״ הוּא דְּ ָק ָﬠ ְב ָדה

The Gemara rejects that and suggests that Rabbi Elazar stated
his opinion to the Rabbis in accordance with their own statement, as follows: According to my own opinion, one rival wife
may testify for another, and although she, herself, has not married, nevertheless we may allow her rival wife to marry. But even
according to your own opinion, admit, in any event, that where
she has actually married we may allow her rival wife to marry
because she would not cause injury to herself. But the Rabbis,
rejecting this, say that she acts upon the premise: “Let me die
with the Philistines” ( Judges : ), i.e., a woman may even
harm herself by remarrying while her original husband is still
alive, in order to harm her rival wife by causing her to remarry
as well.

 ָה ִא ׁ ּ ָשה ׁ ֶש ָה ְל ָכה ִהיא ו ַּב ְﬠ ָל ּה:ָּתא ׁ ְש ַמע
– ״מת ַ ּב ֲﬠ ִלי״
ֵ : ו ָּב ָאה וְ ָא ְמ ָרה,ִל ְמ ִדינַ ת ַהיָּ ם
ׂ ֵ ִּת ּנ
 ַר ִ ּבי. וְ ָצ ָר ָת ּה ֲאסו ָּרה,ָשא וְ ִת ּטוֹל ְּכתו ָ ּּב ָת ּה
ִ :אוֹמר
ֵ ֶא ְל ָﬠזָ ר
הוֹאיל וְ הו ְּּת ָרה ִהיא – הו ְּּת ָרה
.נִשאת
ׂ ֵ ּ ְהוֹאיל וְ הו ְּּת ָרה ו
ִ :ימא
ָ  ֵא.נַ ִמי ָצ ָר ָת ּה

The Gemara suggests another solution. Come and hear the following baraita: In the case of a woman who wentN with her
husband to a country overseas, and who later came and said:
My husband died, she is permitted to marry and collect the
widow’s compensation from her marriage contract, but her rival
wife is prohibited from doing so. Rabbi Elazar says: Since she
is permitted to marry, her rival wife is also permitted. This
indicates that Rabbi Elazar holds that the rival wife is permitted
to marry because the wife who testified that her husband has died
is permitted to do so, even if the latter has not actually remarried
yet. The Gemara rejects this proof: Say that Rabbi Elazar means:
Since she was permitted and has married.

 וְ ַהאי דְּ ָק ָא ְמ ָרה,יטא ֲא ַתאי
ָּ ִ וְ ֵליחו ּׁש דִּ ְל ָמא ְ ּבגThe Gemara asks: If Rabbi Elazar’s reason is that she would not
?יכ ְּוונָ ה
ַ  ָה ִכי – ְל ַק ְל ְק ָלא ַל ָ ּצ ָרה ִהיא ִמcause herself injury, how can her rival wife be permitted to marry?
Let us be concerned that perhaps she, i.e., the woman who
claimed that the husband was dead, came with a bill of divorce
and is therefore permitted to remarry though the husband is alive.
And the fact that she says this, i.e., that her husband is dead, is
intended only to injure her rival wife, who will remarry, thinking
that the husband is dead, and will suﬀer the severe consequences
of adultery.
 ָה ָכא ְ ּב ַמאי,ינְסיב ְליִ ְ ׂש ָר ֵאל ָה ִכי נַ ִמי
ִ  ִאי דְּ ִאThe Gemara then validates this concern. If she actually married
.ינְסיב ְלכ ֵֹהן
ִ  ָﬠ ְס ִקינַן – דְּ ִאan Israelite, which is permitted for a divorced woman, then
indeed one must consider the possibility that she is actually
divorced and not widowed, and the rival wife is not permitted
to marry. However, here we are dealing with a case where she
married a priest, who is prohibited from marrying a divorced
woman, and therefore she must actually be a widow, as she would
not damage herself by entering into a forbidden marriage.

NOTES

Come and hear, a woman who went, etc. – ָּתא ׁ ְש ַמע ָה ִא ׁ ּ ָשה
ש ָה ְל ָכה וכו׳:
ֶ ׁ This passage is found in the Jerusalem Talmud with
certain diﬀerences. According to the baraita cited there, Rabbi
Elazar does not disagree with the Rabbis in the case of woman
who went overseas with her husband and returned claiming that
he had died. Consequently, the rival wife is prohibited from marrying on the basis of the woman’s report. It is then argued that this
applies only until the wife who returned from overseas remarries,
at which point the rival wife is also permitted to remarry. This indi-

cates that the basis of Rabbi Elazar’s ruling in the mishna is that the
woman would not cause herself injury. However, the conclusion in
the Jerusalem Talmud is that the rival wife may not remarry even
if the widow who issued the report remarries, because the latter
may have actually been divorced. This is true even if she marries
a priest, which a divorcée is prohibited from doing, because she
may prefer to enter a forbidden marriage of this kind in order to
provoke her rival wife to remarry in an adulterous fashion and
produce children who have the status of a mamzer.
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LANGUAGE

Countenance [partzuf] – פ ְרצוּף:ַ ּ The source of this word is
the Greek πρόσωπον, prosopon, meaning mask, as well as
facial appearance. It appears that the Sages used it to mean
appearance or facial features.

מתני׳ ֵאין ְמ ִﬠ ִידין ֶא ָּלא ַﬠל ּ ַפ ְרצוּף
 ַאף ַﬠל ּ ִפי ׁ ֶשיֵּ ׁש,חוֹטם
ֶ ּ ָפנִים ִﬠם ַה
 ֵאין ְמ ִﬠ ִידין ֶא ָּלא.ימנִין ְ ּבגוּפוֹ ו ְּב ֵכ ָליו
ָ ִס
 וַ ֲא ִפילּ ּו ָראוּה ּו ְמגוּיָּ יד,ַﬠד ׁ ֶש ֵּתצֵ א נַ ְפ ׁשוֹ
 ֵאין ְמ ִﬠ ִידין.אוֹכ ֶלת ּבוֹ
ֶ וְ צָ לוּב וְ ַה ַחיָּ ה
.ֶא ָּלא ַﬠד ׁ ְשל ׁ ָֹשה יָ ִמים

mishna

One may testify that a man died only if he
can testify about seeing the countenance
[partzuf ]L of the faceN with the nose,H as this allows one to identify
the individual with certainty. Although there are distinguishing
marks [simanim] on his body and his personal belongings,
which appear to indicate his identity, one may not rely on these as
identification. Furthermore, one may not testify that a person died
until his soul actually departs.H And even if one saw him cut open
and severely wounded, or crucified,BNH or with a wild animal eating parts of him, he may not testify that he died. Additionally, one
may testify to someone’s death only when the body was witnessed
up to three daysH following death and not after that, since the
appearance may change due to decomposition.

 ל ֹא ָּכל:אוֹמר
ֵ
 ַר ִ ּבי יְ הו ָּדה ֶ ּבן ָ ּב ָבאRabbi Yehuda ben Bava says: One cannot establish general guide וְ ל ֹא ָּכל, וְ ל ֹא ָּכל ַה ָּמקוֹם, ָה ָא ָדםlines for this matter because not every person, nor every place,
nor every hour is identical. Decomposition is not uniform. It
.ַה ׁ ּ ָשעוֹת ׁ ָשוִ ין
occurs at diﬀerent rates in diﬀerent situations.

Ancient Greek mask
Wax [kira] – ק ָירא:ִ This word comes from the Greek κηρός,
keros, or from the Latin cera, meaning wax.

, ּ ַפדַּ ַחת וְ ל ֹא ּ ַפ ְרצוּף ּ ָפנִים:גמ׳ ָּתנ ּו ַר ָ ּבנַן
,ּ ַפ ְרצוּף ּ ָפנִים וְ ל ֹא ּ ַפדַּ ַחת – ֵאין ְמ ִﬠ ִידין
 ֲא ַמר.חוֹטם
ֶ נֵיהם ִﬠם ַה
ֶ ַﬠד ׁ ֶשיְּ ה ּו ׁ ְש
? ַמאי ְק ָרא:ימא ַרב ָּכ ֲהנָ א
ָ ית
ֵ ַא ַ ּביֵ י וְ ִא
.נֵיהם ָﬠנְ ָתה ָ ּבם״
ֶ ״ה ָּכ ַרת ּ ְפ
ַ

Recognize him [beshakru] – ב ׁ ַש ְקרו ּּה:ּ ְ The etymology of this
word is not known with absolute certainty, but it probably
derives from Iranian terms of hunting, such as the Persian
bišqar. In Aramaic, this verb has the sense of recognizing, or
searching, as one does in a hunt.
PERSONALITIES

Abba bar Marta – א ָ ּבא ַ ּבר ַמ ְר ָּתא:
ַ He was a Babylonian
amora who lived during the third and fourth generations
of Babylonian amora’im. He was sometimes identified as
the son of his mother, Marta, and sometimes as the son
of his father, Minyumi. Apparently, he was a disciple of Rav
Yehuda, but he also engaged in discussion with Abaye and
Rava. He was a merchant but never became wealthy. Several
stories are told in the Talmud about the debts he owed
to the family of the Exilarch and others, as well as other
events that happened to him. He was close with the Sages
of his generation, but it seems that he was not considered
a preeminent Sage in his own right.
BACKGROUND

Crucified – צָ לוּב: Execution by crucifixion was one of the
typical Roman forms of capital punishment. This bizarre
and extremely painful form of execution was routinely used
to punish slaves, captives, and rebels. The act of crucifixion,
nailing the prisoner’s hands and feet to a wooden cross, was
not enough to kill the crucified person, whose death would
actually be a result of blood loss and dehydration. There
were cases where people were removed from the cross and
managed to recuperate.
The Exilarch – ישא ָ ּגלו ָּתא
ָ ׁ ר:ֵ The Exilarch, descended from the
house of David, was recognized by the Jews as the heir to
the throne of Judah and entrusted with broad oﬃcial powers. He was the leader of the Jews of the Persian Empire and
their representative to the authorities, who regarded him
as a member of a royal dynasty. Consequently, he enjoyed
a lofty position within the Persian court. During various
periods, he was even considered third in the Persian royal
hierarchy. The Exilarch was responsible for the collection
of a major portion of the government taxes from the Jewish community, and he could appoint leaders and judges
whose powers included the imposition of corporal, and
sometimes capital, punishment.
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ַא ָ ּבא ַ ּבר ַמ ְר ָּתא דְּ הוּא ַא ָ ּבא ַ ּבר ִמנְיו ִּמי
ישא ָ ּגלו ָּתא
ָ ׁ יה דְּ ֵבי ֵר
ּ ֲהוָ ה ַמ ְּס ֵקי ֵ ּב
,יתא
ָ ָ דָּ ַבק ִ ּב ְב ָלי,יתי ִק ָירא
ֵ ְ ַאי,ז ּוזֵ י
 ֲח ַלף ַק ַּמיְ יה ּו וְ ָלא,יה
ּ דָּ ַבק ְ ּב ַא ּפו ֵּת
.ְ ּב ׁ ַש ְקרו ּּה

gemara

The Sages taught in a baraita: If the witnesses saw his forehead but not the countenance of the face, or if they saw the countenance of the face but
not his forehead, they may not testify that it is he, until they see
both of them with the nose. Abaye said, and some say it was Rav
Kahana who said: What is the verse from which it is derived that
one may testify that a man died only if one sees his face? The verse
is: “The show of their face does witness against them” (Isaiah
: ), which indicates that one clearly recognizes another only upon
seeing his face.

The Gemara relates that Abba bar Marta,P who is also known as
Abba bar Minyumi, had been loaned money by members of the
Exilarch’sB house. Since he did not want to be seen by these violent
people, he brought wax [kira],L stuck it to a strip of worn-out
fabric,N and stuck all of that to his forehead in order to alter his
appearance. He passed before them and they did not recognize
him [beshakru].L This shows how much a person’s face changes
when the appearance of his forehead is altered.

NOTES

The countenance of the face – פ ְרצוּף ּ ָפנִים:ַ ּ In the Jerusalem
Talmud, this is defined as the cheeks. This definition is accepted
by the halakhic authorities (see Meiri).

He brought wax, stuck it to a strip of worn-out fabric – ַאיְ ֵיתי
יתא
ָ ָק ָירא דָּ ַבק ִ ּב ְב ָלי:ִ A similar story is told in the Jerusalem
Talmud about the people of Tzippori, who would do this in order
to evade payment of government taxes. The authorities did not
One saw him…crucified – ראוּהוּ…צָ לוּב:ָ It is explained in the recognize them, until the scheme was revealed by informers.
Jerusalem Talmud that it takes time for one to die even when With regard to the story presented here in the Gemara, it is
he is crucified. In the interim, it is possible that a Roman noble- explained in the Anaf Yosef that Abba bar Minyumi was poor,
woman might see him and, pitying him, command them to and since he was a Torah scholar, the Exilarch certainly believed
remove him from the crucifix. Likewise, it is recorded in the that he had no money to pay. But the Exilarch’s servants were
writings of Josephus that some of his relatives were removed known for their wickedness and had no compassion for him,
from the crucifix by his request and survived.
and therefore he used this method to avoid their notice until
he could pay.
HALAKHA

The countenance of the face with the nose – ּ ַפ ְרצוּף ּ ָפנִים ִﬠם
חוֹטם
ֶ ה:ַ If one finds a corpse, and the countenance of the face,
nose, and forehead are intact, and he recognizes the corpse as
a particular person based on those features, he may testify this
person has died (Rambam Sefer Nashim, Hilkhot Geirushin 13:21;
Shulĥan Arukh, Even HaEzer 17:24).
Until his soul departs – ﬠד ׁ ֶש ֵּתצֵ א נַ ְפ ׁשוֹ:ַ One may not testify
that a person has died unless he sees that person’s corpse
(Rambam Sefer Nashim, Hilkhot Geirushin 13:15; Shulĥan Arukh,
Even HaEzer 17:29).

Cut open or crucified – מגוּיָּ יד וְ צָ לוּב:ְ If one sees someone crucified with birds eating his flesh or stabbed and shot with arrows,
but the individual is not yet fully dead, he may not testify that
the individual has died (Rambam Sefer Nashim, Hilkhot Geirushin
13:18; Shulĥan Arukh, Even HaEzer 17:31).
Up to three days – ﬠד ׁ ְשל ׁ ָֹשה יָ ִמים:ַ One may testify that another
individual has died based on visual identification only if one
saw the corpse within three days of the person’s death. If one
saw the corpse after that time, he may not testify about the
identity of the dead individual, as the appearance of a body
changes after death (Rambam Sefer Nashim, Hilkhot Geirushin
13:21; Shulĥan Arukh, Even HaEzer 17:26).

ימ ָרא
ְ  ְל ֵמ.ימנִין״ וכו׳
ָ ״אף ַﬠל ּ ִפי ׁ ֶשיֵּ ׁש ִס
ַ § We learned in the mishna that, although there are distinguishing
?יתא
ָ ְאוֹרי
ַ ְּימנִין ָלאו ד
ָ  דְּ ִסmarks on a dead person’s body and clothing, one may not rely on
these as identification. The Gemara asks: Is this to say that distinguishing marks are not recognized as valid identification by Torah
law, and while a rabbinic ordinance allows one to rely upon them to
remedy certain situations, for testimony about a person’s death, the
Sages require the stringencies of Torah law?
 ְמצָ אוֹ ָק ׁש ּור ְ ּב ִכיס ו ְּב ַא ְרנְ ֵקי: ּו ְר ִמינְ ִהיBut the Gemara raises a contradiction, based upon the following
ּ  ֲא ִפ, אוֹ ׁ ֶש ִּנ ְמצָ א ֵ ּבין ֵּכ ָליו, ו ְּב ַט ַ ּב ַﬠתbaraita: If an agent charged with delivering a bill of divorce to a
יל ּו
woman lost it, and then he found it tied to a purse,H or a money bag
! ָּכ ׁ ֵשר,ִלזְ ַמן ְמרו ֶ ּּבה
[arnekei],L or a ring, or if it was found among his personal belongings, even after a long time, it is valid, i.e., one may rely upon the
distinguishing marks on these objects to positively identify the
document, and the agent may then deliver it to the woman. This
indicates that distinguishing marks are suﬃcient to identify an
object even by Torah law.
יﬠזֶ ר ֶ ּבן
ֶ  ָהא ַר ִ ּבי ֱא ִל, ָלא ַק ׁ ְשיָ א:ֲא ַמר ַא ַ ּביֵ י
 ֵאין ְמ ִﬠ ִידין ַﬠל: דְּ ַתנְיָא. ָהא ַר ָ ּבנַן,ַמ ֲה ַבאי
:אוֹמר
ֵ יﬠזֶ ר ֶ ּבן ַמ ֲה ַבאי
ֶ  ַר ִ ּבי ֱא ִל,ַה ׁ ּשו ָּמא
יפ ְלגִ י; דְּ ָמר
ַ ּ  ַמאי ָלאו ְ ּב ָהא ָק ִמ.ְמ ִﬠ ִידין
ימנִין
ָ  ִס: ו ָּמר ָס ַבר,יתא
ָ ְאוֹרי
ַ ְּימנִין ד
ָ  ִס:ָס ַבר
.דְּ ַר ָ ּבנַן

Abaye said: This is not diﬃcult. That baraita is in accordance with
the opinion of Rabbi Eliezer ben Mahavai, while this mishna is
in accordance with the opinion of the Rabbis; as it is taught in a
baraita: One may not testify about a person’s identity based upon
the position of a mole on his body. Rabbi Eliezer ben Mahavai says:
One may testify based on a mole.H What, is it not about this issue
that they disagree: One Sage, Rabbi Eliezer ben Mahavai, holds
that distinguishing marks are recognized as valid identification by
Torah law, and one Sage, the anonymous first tanna, representing
the majority of the Rabbis, holds that distinguishing marks are
recognized as a means of identification only by rabbinic law and are
therefore insuﬃcient to permit a Torah prohibition?

,אוֹריְ ָיתא
ַ ְּימנִין ד
ָ  דְּ כו ֵּּלי ָﬠ ְל ָמא ִס:ֲא ַמר ָר ָבא
:יפ ְלגִ י
ַ ּ ָה ָכא ְ ּב ׁשו ָּמא ְמצוּיָ ה ְ ּב ֶבן ִ ּגילוֹ ָק ִמ
 ו ָּמר ָס ַבר.ָמר ָס ַבר ׁשו ָּמא ְמצוּיָ ה ְ ּב ֶבן ִ ּגילוֹ
.ֵאינָ ּה ְמצוּיָ ה ְ ּב ֶבן ִ ּגילוֹ

Rava said: It is possible that everyone agrees that distinguishing
marks are recognized as valid identification by Torah law,H and here
they are disagreeing about whether such a mole is commonly
found on his peer, i.e., anyone very similar to him, which would
undermine its usefulness as a means of identification. One Sage, the
anonymous first tanna, holds that such a mole is commonly found
on his peer and therefore is not suﬃcient for identification. And one
Sage, Rabbi Eliezer ben Mahavai, holds that it is not commonly
found on his peer and is therefore an unambiguous distinguishing
mark suﬃcient for identification.

 ָה ָכא ְ ּב ׁשו ָּמא ָה ֲﬠ ׂשוּיָ ה:יכא דְּ ָא ְמ ִרי
ָּ וְ ִא
:ְל ִה ׁ ְש ַּתנּ וֹת ְל ַא ַחר ִמ ָיתה ָק ִמ ּ ַיפ ְלגִ י; ָמר ָס ַבר
: ו ָּמר ָס ַבר,יתה
ָ ֲﬠ ׂשוּיָ ה ְל ִה ׁ ְש ַּתנּ וֹת ְל ַא ַחר ִמ
.יתה
ָ ֵאינָ ּה ֲﬠ ׂשוּיָ ה ְל ִה ׁ ְש ַּתנּ וֹת ְל ַא ַחר ִמ

And there are those who say otherwise: Here they are disagreeing
about whether a mole is likely to change in appearance and size
after death. One Sage, the anonymous first tanna, holds that it
is likely to change after death. It is insuﬃcient for identification
because it may have looked diﬀerent when the person was alive. And
one Sage, Rabbi Eliezer ben Mahavai, holds that it is not likely to
change after death and is reliable for identification. This marks the
end of one version of the discussion about this issue.

HALAKHA

If he found it tied to a purse, etc. – ְמצָ אוֹ ָק ׁשוּר ְ ּב ִכיס
וכו׳: If one was transporting a bill of divorce and he
lost it in a place where caravans frequently travel, and
in the place where the bill of divorce was written there
were two individuals with the name recorded in the
bill, and he then found it, even after a long time, in a
purse or tied to an object with a distinguishing mark,
or he recognizes it by sight; and he knows that he
did not lend that object, or that object is not one
customarily lent out to others, he may deliver the
bill of divorce to the woman and he need not be
concerned that it might be a diﬀerent one (Rambam
Sefer Nashim, Hilkhot Geirushin 3:9; Shulĥan Arukh,
Even HaEzer 132:4).
Testimony based on a mole – ﬠדוּת ַﬠל ּ ִפי ׁשו ָּמא:ֵ If
one does not recognize the face of a corpse, or if part
of its face is missing, one may not testify about its
identity. This is true even if there are distinguishing
marks on the body, e.g., a moles, which are not considered unambiguous distinguishing marks. If there
are unambiguous distinguishing marks, one may
testify (Rambam Sefer Nashim, Hilkhot Geirushin 13:21;
Shulĥan Arukh, Even HaEzer 17:24).
Distinguishing marks are recognized as valid identification by Torah law – אוֹריְ ָיתא
ַ ְּימנִין ד
ָ ס:ִ According
to Torah law, one may rely upon unusual distinguishing marks and make legal decisions based on them.
It is explained in the Kesef Mishne that one may
return lost objects based upon their identification
via unusual distinguishing marks, and one may allow
the wife of the dead man to remarry only if the man
is identified via extremely unusual identifying marks.
Marks that are less unusual may not be relied upon at
all (Rambam Sefer Nezikim, Hilkhot Aveda 13:5; Shulĥan
Arukh, Ĥoshen Mishpat 267:4–5).
LANGUAGE

Money bag [arnekei] – א ְרנְ ֵקי:ַ This word comes from
the Greek ἀρνακίς, arnakis, meaning a garment of
leather or a pocket.

Roman-style leather money bag

 דְּ כו ֵּּלי ָﬠ ְל ָמא: ֲא ַמר ָר ָבא,יכא דְּ ָא ְמ ִרי
ָּ  וְ ִאAnd there are those who say that Rava said: Everyone agrees that
N
 וְ ָה ָכא ְ ּב ׁשו ָּמא,ימנִין דְּ ַר ָ ּבנַן
ָ  ִסdistinguishing marks are relied upon by rabbinic law. However,
this is referring to ordinary distinguishing marks. Marks that are
exceptionally unusual may be relied upon even according to Torah
law. And here, in the dispute between the Rabbis and Rabbi Eliezer
ben Mahavai, it is about whether a mole
NOTES

Everyone agrees that distinguishing marks are relied upon by
rabbinic law – ימנִין דְּ ַר ָ ּבנַן
ָ דְּ כו ֵּּלי ָﬠ ְל ָמא ִס: This matter is explained
extensively in tractate Bava Metzia. One may rely upon distinguishing marks for returning lost objects, but it is possible that this is by
rabbinic decree rather than Torah law. Although in certain circumstances this might lead to giving the object to the wrong person,
in most cases it is much more convenient to rely on distinguishing
marks than to seek witnesses to establish with certainty to whom
an object belongs.
Tosafot expressed astonishment about Rava’s statement, as it
seems from the baraita that one may rely upon distinguishing

marks even to deem a bill of divorce valid, which releases the
woman from a marriage relationship that had been binding by
Torah law. The Radbaz, in his Responsa, conjectured that if distinguishing marks are accepted for identification by rabbinic law, here
the Sages utilized their authority to revoke the marriage from its
inception. Alternatively, it is proposed in Shev Shemateta that the
case that the baraita is referring to is where the agent recognizes
the bill of divorce by sight, and therefore the concern that it may
not be the correct bill of divorce is itself a rabbinic decree. Consequently, even if distinguishing marks are suﬃcient for identification
purposes by rabbinic law, the bill of divorce may be deemed valid.
. פרק ט״ז דף קכ. Yevamot . Perek XVI . 120a
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HALAKHA

As we are concerned about borrowing – ישינַן
ִ ׁ ְדְּ ָחי
ל ׁ ְש ֵא ָלה:ִ If a corpse cannot be identified based on its
facial features but witnesses notice unique distinguishing marks on its clothing, they may not testify
that the owner of that clothing has died, as it is
possible that the clothing’s owner lent the clothing
to someone else. According to the author of the
Be’er HaGola, the Shulĥan Arukh rules in accordance
with the opinion that distinguishing marks are
valid forms of identification by Torah law, yet there
is a concern that one may have lent clothing to
another. Some hold that according to this opinion,
if ordinary distinguishing marks were found on his
body, and unique distinguishing marks were found
on his clothing, one may combine these pieces of
evidence to permit his wife to remarry (Maharal;
see Beit Shmuel; Shulĥan Arukh, Even HaEzer 17:24).
Renders other people and objects impure only
when his soul actually departs – ֵאינוֹ ְמ ַט ֵּמא ַﬠד
ש ֵּתצֵ א נַ ְפ ׁשוֹ:
ֶ ׁ One who is on his deathbed, one whose
esophagus and trachea were sliced, or one who suffered many severe wounds does not render others
impure until his soul actually departs. Nevertheless,
a priest is prohibited from entering a house in which
there is a person who is clearly about to die.
If his neck bone was broken along with most
of the flesh there, or if his body was slit open
lengthwise from the back, he is considered dead
and renders others impure, even if he is still moving (Rambam Sefer Tahara, Hilkhot Tumat Met 1:15;
Shulĥan Arukh, Yoreh De’a 370:1).
NOTES

Do not borrow a saddle – לא ׁ ָשיְ ֵילי…או ָּּכ ָפא:ָ It
seems that the Arukh had a version of the text that
read: People do not lend a saddle. Also, sometimes
the other donkey is broader than the width of the
saddle, and placing the saddle on the donkey would
hurt the donkey and bruise it.
Cut open [meguyyad] – מגוּיָּ יד:ְ An alternate version
of the text appears to have this word as meguyyar,
a word deriving from the word arrow. This is apparently the source for the Rambam stating, in his presentation of this halakha, that they saw he was shot
by arrows. Others have interpreted meguyyad as
chopped or cut open (Rashi), or battered and cruelly
beaten (see Ĥazon Ish). Others have reasoned that
it is referring to a person whose sinews are cut but
from whom no entire limb was cut oﬀ, such that he
is not presumed to be fatally wounded.
Because his wound can be scorched and allow
him to survive – מ ּ ְפנֵי ׁ ֶשיָּ כוֹל ִל ָּכווֹת וְ ִל ְחיוֹת:ִ Tosafot
and many other commentaries explain that the
dispute is not as to whether the cut person will be
totally healed, but rather whether it is presumed
that he will die immediately or whether it can be
presumed only that he will die within a year. The
practical diﬀerence would be whether it is possible
to testify that he has died before a year has passed.
This understanding of the dispute is indicated in
the Jerusalem Talmud as well (see Tosefot Rid and
Rashba).
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ימן
ָ  ִס:ימן מו ְּב ָהק ָקא ִמ ּ ַיפ ְלגִ י; ָמר ָס ַבר
ָ  ִסis an unambiguous distinguishing mark that they disagree. One Sage,
.ימן מו ְּב ָהק
ָ  ָלאו ִס: ו ָּמר ָס ַבר, מו ְּב ָהקRabbi Eliezer ben Mahavai, holds that a mole is an unambiguous distinguishing mark and may be relied upon by Torah law. Consequently,
if a man’s corpse was identified in this manner, his wife may remarry.
And one Sage, the anonymous first tanna, holds that a mole is not an
unambiguous distinguishing mark.
ימנִ ין
ָ ישנָ א דַּ ֲא ַמר ָר ָבא ִס
ָ ּ ׁ  ּו ְל ָה ְך ִלThe Gemara asks: According to the first version, that Rava said that
 ָהא ָק ָתנֵי ַאף ַﬠל ּ ִפי ׁ ֶשיֵּ ׁש,יתא
ָ ְאוֹרי
ַ ְּ דdistinguishing marks are recognized as valid identification by Torah
law, there is a question: Isn’t it taught in the mishna: Although there
!ימנִין ְ ּבגוּפוֹ ו ְּב ֵכ ָליו
ָ ִס
are distinguishing marks on his body and his personal belongings,
one may not rely on these as identification, implying that distinguishing
marks are not valid identification by Torah law?
ישינַ ן
ִ ׁ ְ ֵּכ ָליו – דְּ ָחי,רוֹך וְ גוּץ
ְ  גּ וּפוֹ – דְּ ָאThe Gemara answers: The mishna’s intent is that ordinary distinguishing
 ֲחמוֹר,ישינַן ִל ׁ ְש ֵא ָלה
ִ ׁ ְ וְ ִאי ָחי. ִל ׁ ְש ֵא ָלהmarks on one’s body, which constitute only weak evidence to a person’s
identity, e.g., that he was tall or short, are not valid identification.
?יכי ְמ ַהדְּ ִרינַן
ִ ימנֵי או ָּּכף ֵה
ָ ְ ּב ִס
Additionally, one cannot rely upon distinguishing marks on his personal
belongings, as we are concerned about borrowing,H i.e., perhaps the
deceased had borrowed the clothes he was wearing from someone else.
The Gemara asks: But if we are concerned about borrowing, then,
with regard to returning lost property, how can we return a donkey
based solely upon distinguishing marks on the saddle? Why don’t we
consider the possibility that the saddle was borrowed?
יה
ֵ ׁ  ָלא ׁ ָשיְ ֵילי ֱאThe Gemara answers: People do not normally borrow a saddleN
ּ  דִּ ְמ ַס ֵ ּקיב ֵל,ינָשי או ָּּכ ָפא
 ְמצָ אוֹ ָק ׁשוּר ְ ּב ִכיס ו ְּב ַא ְרנְ ֵקי. ַל ֲח ָמ ָראbecause it bruises the donkey, as the saddle must fit exactly to the
donkey’s measurements. The Gemara raises further objections based
?יכי ְמ ַהדְּ ִרינַן
ִ ו ְּב ַט ַ ּב ַﬠת ֵה
upon the baraita cited earlier: If he found the lost bill of divorce tied to
a purse, or a money bag, or a ring, he may rely upon the distinguishing
marks on those items and deliver the bill of divorce to the woman. But
how can we return it and not be concerned that these belongings may
have been lent to someone else whose bill of divorce is tied to them?
 ִּכיס וְ ַא ְרנְ ֵקי ְמנַ ֲח ׁ ֵשי, ַט ַ ּב ַﬠת ָחיֵ ׁיש ְלזִ יּו ֵּפיThe Gemara answers: The case of the ring is referring to a signet ring,
:ימא
ָ יב ֵﬠית ֵא
ּ ָ  וְ ִא.מוֹש ֵלי
ְ ׁ ינָשי וְ ָלא
ֵ ׁ  ֱאwhich one does not lend, because he is concerned about forgery, i.e.,
that the borrower might use it to forge his consent on documents with.ֵּכ ָליו – ְ ּב ִחי ָּו ֵרי וְ סו ָּּמ ֵקי
out his knowledge. With regard to a purse or a money bag, people
consider it a bad omen to lend them out and do not lend them to others.
And if you wish, say that the reason not to permit a woman to remarry
and not to accept that her husband is dead based upon the distinguishing
marks found on his personal belongings is that the distinguishing marks
referred to are only general ones, e.g., he wore white or red clothing, but
they are not unambiguous distinguishing marks.
ּ ״וַ ֲא ִפ
ימ ָרא
ְ יל ּו ָראוּה ּו ְמגוּיָּ יד״ וכו׳ ְל ֵמ
 ָא ָדם ֵאינוֹ:דִּ ְמ ג ּויָּ יד ַחיֵּ י? ּו ְר ִמינְ ִהי
 ֲא ִפילּ ּו ְמגוּיָּ יד,ְמ ַט ֵּמא ַﬠד ׁ ֶש ֵּתצֵ א נַ ְפ ׁשוֹ
ּ וַ ֲא ִפ
 ָהא, ַט ּמוּיֵ י ָלא ְמ ַט ֵּמא.וֹסס
ֵ ּיל ּו ג
!יחיָ יא – ָלא ַחיֵּ י
ֲ ִמ

 ָהא ַר ִ ּבי ׁ ִש ְמעוֹן, ָלא ַק ׁ ְשיָ א:ֲא ַמר ַא ַ ּביֵ י
 ְמ ִﬠ ִידין: דְּ ַתנְיָא, ָהא – ַר ָ ּבנַן,ֶ ּבן ֶא ְל ָﬠזָ ר
. וְ ֵאין ְמ ִﬠ ִידין ַﬠל ַה ָ ּצלוּב,ַﬠל ַה ְמגוּיָּ יד
 ַאף ַﬠל:אוֹמר
ֵ ַר ִ ּבי ׁ ִש ְמעוֹן ֶ ּבן ֶא ְל ָﬠזָ ר
 ִמ ּ ְפנֵי ׁ ֶשיָּ כוֹל ִל ָּכווֹת,ַה ְמגוּיָּ יד ֵאין ְמ ִﬠ ִידין
.וְ ִל ְחיוֹת
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§ We learned in the mishna: And even if one saw him cut open

[meguyyad]N and severely wounded, one may not testify that he died.
The Gemara asks: Is this to say that a person who is cut open is fit to
live for much time afterward? The Gemara raises a contradiction from
what was taught in a mishna (Oholot : ): A dead person renders other
people and objects impure only when his soul actually departs,H even
if he is cut open and severely wounded, and even if he is clearly dying.
From this we may deduce that he does not yet render others ritually
impure, as he still has some life in him, but he is not fit to live for much
time afterward.
Abaye said: The contradiction raised is not diﬃcult: This mishna here
is in accordance with the opinion of Rabbi Shimon ben Elazar, while
that mishna from tractate Oholot is in accordance with the opinion of
the Rabbis, as it is taught in a baraita: One may testify about the death
of a person who is cut open, but one may not testify about a crucified
person. Rabbi Shimon ben Elazar says: Even concerning a person
who is cut open, one may not testify that he is dead because his wound
can be scorched, and this cauterization of the wound may stop the flow
of blood and allow him to survive.N

אוֹקוֹמי ְּכ ַר ִ ּבי ׁ ִש ְמעוֹן ֶ ּבן
ֵ
ו ִּמי ָמצֵ ית ְל
 ַמ ֲﬠ ֶ ׂשה:יפא
ָ ֶא ְל ָﬠזָ ר? וְ ָהא ָק ָתנֵי ֵס
 וְ ל ֹא,ְ ּב ַﬠ ְסיָ א ְ ּב ֶא ָחד ׁ ֶש ׁ ּ ִש ְיל ׁ ְשלוּה ּו ַליָּ ם
: וְ ָא ְמר ּו ֲח ָכ ִמים,ָﬠ ְל ָתה ְ ּביָ ָדם ֶא ָּלא ַרגְ לוֹ
 ִמן,ָשא
ׂ ֵ ִמן ָה ַא ְר ּכו ָּבה ו ְּל ַמ ְﬠ ָלה – ִּת ּנ
!ָשא
ׂ ֵ ָה ַא ְר ּכו ָּבה ו ְּל ַמ ָּטה – ל ֹא ִּת ּנ

The Gemara challenges this: But can you establish the mishna to
be in accordance with the opinion of Rabbi Shimon ben Elazar?
Isn’t it taught in the latter clause ( a): An incident occurred in
AsyaL in which they lowered a certain man into the sea on a rope,
and when they pulled the rope back to land only his leg came up
in their hands. They were not certain whether he was alive or dead.
The Sages said: If his leg was cut from the knee and above, his wife
may marry, as he would not survive such a wound; if his leg was cut
only from the knee and below, she may not marry. This indicates
that someone cut open in the first manner is assumed to be dead. If
this follows Rabbi Shimon ben Elazar’s opinion, why doesn’t it say
that there is a concern that he might be alive even if the leg was cut
from the knee and above?

LANGUAGE

Asya – ﬠ ְסיָ א:ַ This word, which is sometimes spelled with
an alef and sometimes with an ayin, refers to the Roman
province of Asia consularis, which included the western
part of Asia Minor.
His sword [safseira] – ס ְפ ֵס ָירא:ַ This word is derived from
the Middle Persian šafšēr, a sword.

. ׁ ָשאנֵי ַמיָּ א דְּ ַמ ְרז ּו ַמ ָּכהThe Gemara answers: Water is diﬀerent, as it aggravates the wound.
Since he was in the water, it can be assumed that such a wound will
certainly lead to death.
 ְל ִד ִידי ֲחזִ י ִלי:וְ ָה ֲא ַמר ַר ָ ּבה ַ ּבר ַ ּבר ָחנָ ה
יה
ָ ַָההוּא ַטיּ
ּ  דְּ ׁ ָש ֵקיל ַס ְפ ֵס ָירא וְ גַ יְּ ֵיד,יﬠא
!יה
ֲ יה ְל
ּ נַﬠרו ֵּת
ּ  וְ ל ֹא ַא ְפ ִס ַיק ֵּת,יה
ּ ִלגְ ַמ ֵל
.ישא ָהוְ יָ א
ָ ׁ  ַה ִהיא ְּכ ִח:ֲא ַמר ַא ַ ּביֵ י

The Gemara asks: But didn’t Rabba bar bar Ĥanna say: I myself
saw an Arab who took his sword [safseira]L and cut open his
camel, and the camel died so quickly that it could not even cease
its braying before it died? This indicates that a living being that is
cut open has no chance of surviving. Abaye said: That camel was
emaciated and weak, causing it to die immediately, but a normal
camel would not have died so quickly.

. וְ ִד ְב ֵרי ַה ּכֹל, ְ ּב ַס ִּכין ְמלו ֶ ּּבנֶ ת: ָר ָבא ֲא ַמרRava said a diﬀerent resolution to the apparent contradiction
between the mishna here and the mishna in tractate Oholot: The
mishna here is referring to a case where the man was cut open with
a white-hot knife,NB and everyone agrees that one may not testify
to the death of a person wounded in such a manner, as the wound
would close due to the heat.
 ָא ַמר ַרב יְ הו ָּדה.אוֹכ ֶלת״ וכו׳
ֶ ״וְ ַה ַחיָּ ה
 ל ֹא ׁ ָשנ ּו ֶא ָּלא ִמ ָּמקוֹם:ָא ַמר ׁ ְשמו ֵּאל
 ֲא ָבל ִמ ָּמקוֹם,ׁ ֶש ֵאין נַ ְפ ׁשוֹ יוֹצְ ָאה
.ׁ ֶש ַּנ ְפ ׁשוֹ יוֹצְ ָאה – ְמ ִﬠ ִידין

§ It was taught in the mishna: Or even if one saw that a wild animal

was eating parts of him,NH one may not testify that he died. Rav
Yehuda said that Shmuel said: They taught this only where the
animal was eating from a place on his body that does not cause his
soul to depart, i.e., does not inevitably lead to death, such as his
hand or foot. But if the animal was eating from a place on his body
that does cause his soul to depart, one may testify to his death.

 ׁ ָש ַחט: וְ ָא ַמר ַרב יְ הו ָּדה ָא ַמר ׁ ְשמו ֵּאלAnd Rav Yehuda said that Shmuel said: If someone cut a man’s two
H
. ּבוֹ ׁ ְשנַיִ ם אוֹ רוֹב ׁ ְשנַיִ ם ו ָּב ַרח – ְמ ִﬠ ִידיןpassageways, the trachea and the esophagus, or most of the way
through the two passageways, and the maimed person fled, one may
testify to his death.
:ִאינִי? וְ ָה ָא ַמר ַרב יְ הו ָּדה ָא ַמר ׁ ְשמו ֵּאל
:ׁ ָש ַחט ּבוֹ ׁ ְשנַיִ ם אוֹ רוֹב ׁ ְשנַיִ ם וְ ָר ַמז וְ ָא ַמר
ִּכ ְתב ּו ֵ ּגט ְל ִא ׁ ְש ִּתי – ֲה ֵרי ֵא ּל ּו יִ ְכ ְּתב ּו
. וְ סוֹפוֹ ָלמוּת,וְ יִ ְּתנוּ! ַחי הוּא

The Gemara challenges that conclusion: Is that so? But didn’t Rav
Yehuda say that Shmuel said: If someone cut a man’s two passageways, or most of the way through the two passageways, and the
maimed person gestured and thereby communicated: Write a bill
of divorce for my wife,H then these onlookers should write it and
deliver it to her. Since only a living person may give a bill of divorce,
this indicates that the maimed man is considered alive. The Gemara
answers: He is still alive at the moment, but he will eventually die
from the wound. Consequently, he may appoint an agent to deliver
a bill of divorce to his wife, but after a while one may testify that
he is dead.

Persian sword
NOTES

The mishna is referring to a case with a white-hot knife –
ִ מ ְת:ַ It is explained in Yam shel Shlomo
נִיתין ְ ּב ַס ִּכין ְמלו ֶ ּּבנֶ ת
that interpreting the mishna as referring to an unusual
circumstance is not incongruous because this type of
injury would not usually occur by accident. Rather, like
crucifixion, these wounds were frequently inflicted as a
punishment by the authorities. In such cases, they would
try not to kill the condemned person immediately, but
rather preferred to prolong his suﬀering as long as possible in order to instill terror in others. Consequently, they
did what they could to prevent him from dying immediately from the wound.
Or a wild animal was eating parts of him – אוֹכ ֶלת
ֶ וְ ַה ַחיָּה
בוֹ:
ּ It is noted in the Jerusalem Talmud that it is always
possible that the injured person was granted Divine mercy,
and that the animals devouring him eventually left him
alone and did not kill him.
BACKGROUND

With a white-hot knife – ב ַס ִּכין ְמלו ֶ ּּבנֶ ת:ּ ְ White-hot knives
were used in medical procedures even many generations
ago. The major advantage to the knife being extremely
hot is that the heat cauterizes the blood vessels opened
during the operation and averts dangerous blood loss.
The great heat also sterilizes the knife, preventing possible
infection from the knife itself. Even today there are medical
techniques, though much more sophisticated, which are
based on the same principles.

HALAKHA

A wild animal was eating parts of him – אוֹכ ֶלת ּבוֹ
ֶ ה ַחיָּ ה:ַ If
one saw that another individual was crucified or shot and birds
were eating his body, he may not testify that this person has
died. However, if one saw birds or animals eating from an organ
whose removal results in death, e.g., the brain or heart, he may
testify that this person has died (Rambam Sefer Nashim, Hilkhot
Geirushin 13:18; Shulĥan Arukh, Even HaEzer 17:31).
If someone cut a man’s two passageways, etc. – ׁ ָש ַחט ּבוֹ ׁ ְשנַיִ ם
וכו׳: If a person’s trachea and esophagus have been cut most of
the way through, others may testify that he has died, as he will
certainly die from the wound. This is true even if the injured

individual stood up and fled. This halakha applies to all injuries
for which it is clear that the injured party will die within a short
time (Rambam Sefer Nashim, Hilkhot Geirushin 13:17; Shulĥan
Arukh, Even HaEzer 17:30).
He gestured and communicated: Write a bill of divorce for
my wife – ר ַמז וְ ָא ַמר ִּכ ְתב ּו ֵ ּגט ְל ִא ׁ ְש ִּתי:ָ If one whose trachea and
esophagus have been cut, or one who was cut open, crucified,
or fell from a roof, gestured or said that people should write a
bill of divorce for his wife, they should write it and deliver it as
long as he is alive (Rambam Sefer Nashim, Hilkhot Geirushin 2:13;
Shulĥan Arukh, Even HaEzer 121:8).
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NOTES

He is not exiled – אינוֹ גּ ֶוֹלה:
ֵ Tosafot and apparently
also the Rambam distinguish between the death penalty and exile (Sefer Nezikim, Hilkhot Rotze’aĥ UShmirat
HaNefesh 5:2). The death penalty is administered to one
who intentionally wounded another in this manner in
order to kill him, even if the victim did not die immediately. Conversely, one is not exiled for unintentionally
killing someone by causing these wounds (see Ra’avad
and Kesef Mishne).

: ַא ָּל ָּמה ַּתנְיָא,ֶא ָּלא ֵמ ַﬠ ָּתה יְ ֵהא גּ ֶוֹלה ַﬠל יָ דוֹ
! ֲה ֵרי זֶ ה ֵאינוֹ ּג ֶוֹלה, אוֹ רוֹב ׁ ְשנַיִ ם,ׁ ָש ַחט ׁ ְשנַיִ ם
ישינַן
ִ ׁ ְ ָחי:הוֹש ֲﬠיָ א
ַ ׁ  ֲא ַמר ַרב,ית ַמר ֲﬠ ָל ּה
ְּ ָהא ִא
 ׁ ֶש ָּמא ִאיה ּו, ִאי נַ ִמי,ּּח ִ ּב ְל ְ ּב ַל ּתו ׁ ֶש ָּמא ָהרו

The Gemara asks: If that is so, that such a wound is definitely fatal,
one who unintentionally wounds another in this manner should
be exiled on his account, in accordance with the halakha of one
who unintentionally kills another. Why is it taught in a baraita:
If one unintentionally cut the two passageways of another person,
or most of the thickness of the two, he is not exiled?NH The
Gemara answers: But it was stated with regard to that baraita
that Rav Hoshaya said: We are concerned that perhaps the
wind aggravated his condition and actually caused his death, in
which case the perpetrator is not culpable for the death and
should not be exiled. Alternatively, perhaps he, the maimed
person,

HALAKHA

If one unintentionally cut the two passageways of another
person…he is not exiled – ם…אינוֹ גּ ֶוֹלה
ֵ
ִש ַחט ׁ ְשנַי:
ָ ׁ One who killed
unintentionally is not exiled unless the person he killed dies immediately. If someone wounded a person unintentionally and the
victim later died, even if it was clear from the beginning that his
wounds would prove fatal, the perpetrator is not exiled, because

it is possible that the victim hastened his own death or wind
entered the wound and hastened his death. Consequently, even
if one unintentionally cut another’s trachea and esophagus, if the
victim did not die immediately, the perpetrator is not exiled on
his account (Rambam Sefer Nezikim, Hilkhot Rotze’aĥ UShmirat
HaNefesh 5:2).

Perek XVI
Daf 121 Amud a
HALAKHA

One cut someone in a house of marble – יה
ּ ׁ ָש ֲח ֵט
ישא
ָ ׁ יתא דְּ ׁ ֵש
ָ ב ֵב:
ּ ְ If one unintentionally cut another’s
trachea and esophagus, and the wounded man did
not convulse at all, or if one cut his victim in a place
without wind, e.g., a house of marble closed on every
side, the perpetrator is exiled even if the victim did
not die immediately (Rambam Sefer Nezikim, Hilkhot
Rotze’aĥ UShmirat HaNefesh 5:2).
BACKGROUND

ְ יש ָרא דְּ ׁ ַש ִ ּב
ְ ׁ ג:ּ ִ ShabiThe Bridge of Shabistana – יס ָּתנָ א
stana is a city situated on a tributary of the Tigris River,
apparently in the area of Meishan. The Bridge of Shabistana is mentioned as a landmark indicating where
the Tigris was first diverted for irrigation. The name
Shabistana comes from the Middle Persian šabestān,
literally night place, but often is used in the general
sense of lodging.

?ּ ַמאי ֵ ּבינַיְ יהו.יתתוֹ
ָ  ֵק ֵירב ִמhastened his own death. For instance, if the maimed man convulsed intensely, injuring himself, the perpetrator is not culpable
for the death and should not be exiled. The Gemara asks: What
is the practical diﬀerence between these two considerations, that
the wind or the victim himself hastened his death?
ָ ׁ יתא דְּ ׁ ֵש
ָ יה ְ ּב ֵב
: ִאי נַ ִמי,ישא ו ַּפ ְר ֵּכיס
ּ  דְּ ׁ ָש ֲח ֵטThe Gemara explains: There is a practical diﬀerence between
H
.יה ְ ּב ָב ָרא וְ ָלא ּ ַפ ְר ֵּכיס
ּ  דְּ ׁ ָש ֲח ֵטthem in a case where one cut someone in a house of marble
that was closed on every side, in which there was no wind, and
the victim convulsed. Alternatively, there is a diﬀerence in a case
where one cut the victim outside, where there is wind, and the
victim did not convulse at all.
יב ֲﬠיָ א
ּ ַ  ִא, ל ֹא ָּכל״ וכו׳:אוֹמר
ֵ  § ַ״ר ִ ּבי יְ הו ָּדהIt was taught in the mishna that one may testify to someone’s
 אוֹ, ַר ִ ּבי יְ הו ָּדה ֶ ּבן ָ ּב ָבא ְלקו ָּּלא ּ ָפ ֵליג:ּ ְלהוdeath only when he saw the corpse within three days of the
individual’s death. However, Rabbi Yehuda ben Bava says: Not
?ְלחו ְּמ ָרא ּ ָפ ֵליג
every person, nor every place, nor every hour is identical. A
dilemma was raised before the Sages: Did Rabbi Yehuda ben
Bava disagree with the Rabbis with the intent to rule more leniently and hold that sometimes one may testify to the identity of
one who died even if he did not see the body within three days
of his death? Or, did he disagree with the intent to rule more
stringently and hold that sometimes one may not testify even if
he saw the body within three days of the individual’s death?
, דְּ ַההוּא ַ ּג ְב ָרא דְּ ָט ַבע ְ ּב ַכ ְר ֵמי:ָּתא ׁ ְש ַמע
,יוֹמין
ִ וְ ַא ְסקוּה ּו ַא ֵ ּבי ֶה ְדיָ א ְל ָב ַתר ְּת ָל ָתא
,ּ וְ תו.ּיתהו
ְ ימי ִמ ְּנ ַה ְרדְּ ָﬠא ִל ְד ֵב
ִ ִּנְס ָב ּה ַרב ד
ְ וְ ַא
 וְ ַא ְסקוּה ּו,ַההוּא ַ ּג ְב ָרא דְּ ִא ְט ַ ּבע ְ ּב ִדגְ ַלת
נְס ָב ּה ָר ָבא ִל ְד ֵב ְיתה ּו
ְ  וְ ַא,יש ָרא דְּ ׁ ַש ִ ּב ְיס ָּתנָ א
ְ ׁ ַא ִ ּג
.יוֹמי
ֵ ַא ּפו ָּמא דְּ ׁשו ׁ ְּש ִבינֵי ְל ָב ַתר ֲח ִמ ׁ ּ ָשה
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Come and hear a solution: A certain man drowned in a place
called Carmi, and they drew him out of the water near Bei
Hedya after three days, and Rav Dimi from Neharde’a allowed
his wife to marry. And furthermore, a certain man drowned
in the Tigris River, and they drew him out of the river onto the
Bridge of Shabistana,B and Rava allowed his wife to marry
based upon his friends’ testimony, although the body was seen
only five days after death.

