,ימא ַר ִ ּבי ַא ָ ּבא דְּ ָא ַמר ְּכ ַר ָ ּבנַן
ָ  ֵלHaving established the parameters of the dispute, the Gemara suggests: Let us say that the statement of Rabbi Abba, who said that
the original verdict stands, is in accordance with the opinion of the
Rabbis. When the owner of the field forgot where his path was
located, the surrounding land was owned by four diﬀerent owners,
and therefore at that time the verdict was that he had no ability to
successfully claim his path. The Rabbis apparently assume that that
verdict stands, and therefore the field owner is considered to have
lost any rights to the path. Consequently, even if the surrounding
pieces of land are later purchased by a single person, the owner of
the field cannot make a claim for his path.
? וְ ַר ִ ּבי יִ ְר ְמיָ ה דְּ ָא ַמר ְּכ ַא ְדמוֹןThe Gemara continues: And the statement of Rabbi Yirmeya, who
said that the original verdict is repealed, is in accordance with the
opinion of Admon. Admon apparently assumes that although the
original verdict was that the field owner has no ability to successfully
claim his path, nevertheless, that does not mean he loses his rights
to the path. Rather, once the situation changes and the surrounding
pieces of land are purchased by a single person, the original uncertainty is revived to allow him to make a claim for at least the shortest
path to his field.
 ֲאנָ א דַּ ֲא ָמ ִרי ֲא ִפילּ ּו:ָא ַמר ָלךְ ַר ִ ּבי ַא ָ ּבא
 ַﬠד ָּכאן ָלא ָק ָא ַמר ַא ְדמוֹן.ְּכ ַא ְדמוֹן
 ִמ ַּמה:יה
ּ ָה ָתם – ֶא ָּלא ִמ ׁ ּשוּם דְּ ָא ַמר ֵל
ְַּנ ְפ ׁ ָשך

The Gemara rejects the comparison: Rabbi Abba could have said
to you: When I stated my ruling, it was even in accordance with
the opinion of Admon. Admon states his ruling only there, in the
case of the lost path, because the field owner said to the owner of
the surrounding land: Whichever way you look at it,

Perek IV
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 ֲא ָבל ָה ָכא – ִמי, דַּ ְר ִּכי ַחד ַ ּג ָ ּב ְך הוּאmy one path is with youN in one of your pieces of land. Since his
?ימר ָה ִכי
ַ יכא ְל ֵמ
ָּ  ִאclaim is based on facts that are clear and certain, his claim is successful. However, here, in the dispute over the inheritance, is the son
of uncertain descent able to state a claim like this? Although the
son of uncertain descent claims that ultimately, whatever the nature
of his relationship with the deceased is, he should have the right to
inherit, nevertheless, since it is not actually known what that relationship is, his claim in reality is merely a composite of uncertain
claims.
 ֲאנָ א דַּ ֲא ָמ ִרי:וְ ַר ִ ּבי יִ ְר ְמיָ ה ָא ַמר ָל ְך
ּ ֲא ִפ
 ַﬠד ָּכאן ָלא ָק ָא ְמ ִרי,יל ּו ְל ַר ָ ּבנַ ן
 ִאי:יה
ּ ַר ָ ּבנַן ָה ָתם ֶא ָּלא ִמ ׁ ּשוּם דְּ ָא ַמר ֵל
 וְ ִאי ָלא – ַמ ֲה ַד ְרנָ א,ׁ ָש ְת ַק ְּת – ׁ ָש ְת ַק ְּת
 וְ ָלא ָמצֵ ית ְל ִא ׁ ְש ַּתעוּיֵ י,ּׁ ְש ָט ָרא ְל ָמ ַריְ יהו
יכא
ָּ  ֲא ָבל ָה ָכא – ִמי ִא.ּדִּ ינָ א ַ ּב ֲה ַדיְ יהו
?ימר ָה ִכי
ַ ְל ֵמ

And Rabbi Yirmeya could have said to you: I stated my ruling even
in accordance with the opinion of the Rabbis, since perhaps the
Rabbis state their ruling only there, in the case of the lost path,
because the owner of the surrounding land said to the field owner:
If you do not press your claim and are silent, then be silent and I
will sell you the path at a reasonable price; but if not, then I will
return the bills of purchase of the pieces of land to their previous
owners and then you will not be able to successfully engage in a
legal dispute with them. He is successful with this claim because
it is within his power to return the fields and thereby recreate the
original circumstances in which the owner of the field would forfeit
the path. However, here, are the sons of the yavam able to state a
claim like this? The original circumstance, in which the inheritance
of the deceased had still not been divided, cannot be recreated.
Therefore, a claim based on that circumstance will be unsuccessful.

NOTES

My one path is with you – דַּ ְר ִּכי ַ ּג ָ ּב ְך ִהיא: The commentary
here is in accordance with the explanation of Rashi that
the distinction between the two cases is whether or not
the claim is definite or uncertain. Other commentaries
suggest a diﬀerent interpretation: The distinction lies in
whether it is possible to oﬀer a claim based on the current
situation. In the case of the path, the field owner’s claim
is tendered irrespective of any dealings he had with the
previous owners of the surrounding pieces of land; it is
made against the current owner of the surrounding land
based on his ownership of it. However, in the dispute over
the inheritance, the claim relates to the original situation,
before the inheritance was divided; a situation that no
longer exists (Rid; Rabbi Avraham min HaHar).
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HALAKHA

One of uncertain descent and the yavam with regard to the
possessions of the grandfather – ס ֵפק וְ ָיָבם ְ ּבנִ ְכ ֵסי ָס ָבא:ָ In a
case where the yavam and one of uncertain descent, who is
either the son of the deceased or the son of the yavam, came
to divide up the possessions of the grandfather, i.e., the father
of the yavam, and the son of uncertain descent claims that he
is the son of the deceased and therefore a portion of the possessions should be awarded to him, his claim is not accepted
and all of the property is awarded to the yavam (Rambam
Sefer Mishpatim, Hilkhot Naĥalot 5:5; Shulĥan Arukh, Even HaEzer
163:6).
One of uncertain descent and the sons of the yavam with
regard to the possessions of the grandfather – ָס ֵפק ו ְּבנֵי ָיָבם
בנִ ְכ ֵסי ָס ָבא:ּ ְ In a case in which the sons of the yavam and one
of uncertain descent, who is either the son of the deceased or
the son of the yavam, came to divide up the possessions of the
grandfather, i.e., the father of the yavam, the portion that each
party concedes to the other side is awarded to that side, and
then the remaining possessions are divided up between them,
half given to the son of uncertain descent and the other half
divided between those who are definitely sons of the yavam
(Rambam Sefer Mishpatim, Hilkhot Naĥalot 5:5; Shulĥan Arukh,
Even HaEzer 163:7).
LANGUAGE

One-sixth [danka] – דַּ נְ ָקא: Danka is a Persian monetary unit
that appears in Middle Persian sources as dāng. This unit was
equal to one-sixth of a dinar. The term was then borrowed to
refer to one-sixth of anything, as in this passage.

,ָס ֵפק וְ ָיָבם ׁ ֶש ָ ּבא ּו ַל ֲחלוֹק ְ ּבנִ ְכ ֵסי ָס ָבא
, ַהאי ַ ּג ְב ָרא ַ ּבר ִמ ְיתנָא הוּא:ָס ֵפק ָא ַמר
 ַא ְּת ְ ּב ַראי: ָיָבם ָא ַמר.ו ַּפ ְל ָ ּגא דִּ ִידי הוּא
, וְ ֵלית ָלךְ וְ ָלא ִמ ֵידי,דִּ ִידי ַא ְּת

The Gemara brings another case, that of one of uncertain descent,
who is either the son of the deceased or the son of the yavam,
and the yavam who came to divide up the possessions of the
grandfather,H i.e., the father of the yavam and the deceased, and
each one made a claim to the inheritance. The son of uncertain
descent said: That man, referring to himself, is the son of
the deceased, and therefore half of the possessions are mine
because the inheritance should be split between the two sons, i.e.,
the deceased and the yavam, and since I am the sole heir of the
deceased, I should receive his portion. The yavam said to him:
You are my son, and therefore you have absolutely no rights to
the possessions; rather, I should receive all the inheritance. One
half is mine because I am the grandfather’s son, and the other
half, which would have gone to my deceased brother, I should
receive by virtue of the fact that I consummated the levirate
marriage with his widow.

 וְ ָס ֵפק ָס ֵפק – וְ ֵאין ָס ֵפק, ָהוֵ י ָיָבם וַ דַּ איThe Gemara rules on this case: This is a case in which the yavam
N
. מוֹצִ יא ִמ ֵידי וַ דַּ איhas a definite claim because he is the grandfather’s son, and the
son of uncertain descent has only an uncertain claim, and the
halakha is that one with an uncertain claim cannot extract
property from one who has a definite claim to it. Therefore, the
yavam receives all the inheritance.
ָס ֵפק ו ְּבנֵי ָיָבם ׁ ֶש ָ ּבא ּו ַל ֲחלוֹק ְ ּבנִ ְכ ֵסי
 ַההוּא ַ ּג ְב ָרא ַ ּבר: ָס ֵפק ָא ַמר,ָס ָבא
 ו ְּבנֵי. ו ַּפ ְל ָ ּגא דִּ ִידי הוּא,יתנָ א הוּא
ְ ִמ
 ו ְּמנָ ָתא ִאית, ָאחוּנָ א ַא ְּת:ָיָבם ָא ְמ ִרי
.ָלךְ ַ ּב ֲה ַדן

The Gemara raises yet another case, that of one of uncertain
descent, who is either the son of the deceased or the son of the
yavam, and the sons of the yavam who came to divide up the
possessions of the grandfather,H and each one made a claim to
the inheritance. The son of uncertain descent said: That man,
referring to himself, is the son of the deceased, and therefore
half of the possessions are mine because the inheritance should
be split between the two sons, i.e., the deceased and the yavam,
and since I am the lone heir of the deceased I should receive his
portion. And the sons of the yavam said: You are our brother,
and therefore you should receive only a portion together with
us.

 ִּת ְיל ָּתא,מוֹדי ְלה ּו – ׁ ָש ְק ִלי
ִ  ּ ַפ ְל ָ ּגא דְּ ָקThe Gemara rules on this case: The half of the grandfather’s
, ּ ַפ ׁש ְלה ּו דַּ נְ ָקא.יה – ׁ ָש ַקל
ּ  דְּ ָקא מוֹד ּו ֵלpossessions that the son of uncertain descent concedes belongs
to them, the sons of the yavam, they take for themselves. By
.חוֹל ִקין
ְ ְָהוֵ י ָממוֹן ַה ּמו ָּּטל ְ ּב ָס ֵפק – ו
claiming to be the son of the brother who died first, he forfeits
any rights to the other brother’s portion. The third of the grandfather’s possessions that the sons of the yavam concede belong
to him, the son of uncertain descent, he takes for himself. By
claiming he is their brother, they admit that he should at least
receive an equal portion to them, which would mean one-third
if they are three. This leaves them with one-sixth [danka]L of
the possessions that is property of uncertain ownership, and
so they should divide it up between them.

NOTES

The yavam has a definite claim – הוֵ י ָיָבם וַ דַּ אי:ָ Rashi and
Rivan explain that his claim is deemed to be definite because
he will definitely receive at least some portion of the inheritance. Therefore, he is considered to have control over the
property, and the son of uncertain descent, whose claim is
uncertain, is not able to extract any of that property from
him. Tosafot question Rashi’s opinion: Why should the fact
that he definitely has a right to a portion of the inheritance
grant him control over all of it? Tosafot therefore reject Rashi’s
explanation and suggest that the yavam is considered to have
a definite claim because he indisputably has the status of an
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heir of the deceased; the only question is how much of the
inheritance he should receive. However, the son of uncertain
descent may not be an heir at all. Therefore, since the very
basis of his right to inherit is uncertain, it is inappropriate
that he should receive anything in the presence of one who
is certainly an heir. The Arukh LaNer defends Rashi’s explanation. He suggests that with regard to inheritance, the fact that
one has a definite right to part of an inheritance proves that
ultimately he has the basis for a claim to all the inheritance.
Therefore, his claim is considered to be definite.

 אוֹ ָס ָבא וְ ָס ֵפק, ָס ָבא וְ ָיָבם ְ ּבנִ ְכ ֵסי ָס ֵפקThe Gemara presents two additional cases. One is a case where a
–  ְ ּבנִ ְכ ֵסי ָיָבםson of uncertain descent, who is either the son of the deceased or
the son of the yavam, died, and the grandfather and the yavam
come to divide up the possessions of the son of uncertain descent.
In the absence of any children, a father inherits from his son. The
grandfather claims that the son of uncertain descent was actually
the son of the deceased, and since the deceased has already died,
the grandfather should be next in line to inherit from him. The
yavam claims that the son of uncertain descent was his own son,
and therefore he should inherit from him. Or, the second case
is one in which the yavam died and the grandfather and the son
of uncertain descentN come to divide up the possessions of the
yavam. The son of uncertain descent claims to be the lone son of
the yavam and therefore he should inherit, whereas the grandfather
claims that the son of uncertain descent was the son of the deceased
and that the yavam died childless, and therefore the grandfather,
who is the father of the yavam, should inherit from him.
.חוֹל ִקין
ְ ְ ו, ָהוֵ י ָממוֹן ַה ּמו ָּּטל ְ ּב ָס ֵפקThe Gemara rules in these cases: This is a case of property
of uncertain ownership, and so they should divide up the
possessions between them.H

mishna

With regard to a widow waiting for her
,וֹמ ֶרת ָיָבם ׁ ֶש ָּנ ְפל ּו ָל ּה נְ ָכ ִסים
ֶ מתני׳ ׁש
yavamN to either consummate a levirate
וֹכ ֶרת
ֶ מוֹדים ֵ ּבית ׁ ַש ַּמאי ו ֵּבית ִה ֵּלל ׁ ֶש ּמ
ִ
marriage or perform ĥalitza with her, i.e., a yevama, to whom
.נוֹתנֶ ת וְ ַקיָּ ים
ֶ ְ וproperty was bequeathed:H Beit Shammai and Beit Hillel both
agree that she may sell or give away that property ab initio, and
that if she did, the transfer is valid. Since she has only a levirate
bond with the yavam, she retains total control of the property. This
is in contrast to a betrothed woman, concerning whom Beit Hillel
rule that she may not sell such property because her betrothed also
has rights to it (Ketubot a).
ֵמ ָתה – ַמה יַּ ֲﬠ ֶ ׂשה ִ ּב ְכתו ָ ּּב ָת ּה ו ִּבנְ ָכ ִסים
ַה ִּנ ְכנָ ִסים וְ יוֹצְ ִאין ִﬠ ָּמה? ֵ ּבית ׁ ַש ַּמאי
יוֹר ׁ ֵשי
ְ יוֹר ׁ ֵשי ַה ַ ּב ַﬠל ִﬠם
ְ  יַ ֲחלוֹק ּו:אוֹמ ִרים
ְ
: נְ ָכ ִסים ְ ּב ֶחזְ ָק ָתן:אוֹמ ִרים
ְ  ו ֵּבית ִה ֵּלל,ָה ָאב
 נְ ָכ ִסים,יוֹר ׁ ֵשי ַה ַ ּב ַﬠל
ְ ְּכתו ָ ּּבה ְ ּב ֶחזְ ַקת
יוֹר ׁ ֵשי
ְ ַה ִּנ ְכנָ ִסים וְ יוֹצְ ִאין ִﬠ ָּמה ְ ּב ֶחזְ ַקת
.ָה ָאב

If she died, what should be done with the money assured to her
in her marriage contract by her deceased husband and with her
property that enters and leaves the marriage with her, in which a
husband only ever has a usufructuary interest?H Beit Shammai
say: The husband’s heirs, i.e., the yavam, who stands to inherit
from the husband when he consummates the levirate marriage,
should divide up the property together with her father’s heirs,
i.e., the woman’s family. And Beit Hillel say: The property retains
its previous ownership status.N Therefore, money assured to her in
her marriage contract remains in the possession of the husband’s
heirs. Since it was to be paid from the husband’s own property, the
money is retained by his estate and passes to his heirs. And her
property that enters and leaves the marriage with her remains
in the possession of the father’s heirs. Since those properties
belonged to her, upon her death they are inherited by her father or
his heirs.
HALAKHA

The grandfather and the yavam, the grandfather and the son
of uncertain descent –  ָס ָבא וְ ָס ֵפק,ס ָבא וְ ָיָבם:ָ If a son of uncertain
descent, who is either the son of the deceased or the son of the
yavam, died, and the grandfather claims that the son of uncertain
descent was actually the son of the deceased, and so the grandfather should inherit from him, and the yavam claims that the son
of uncertain descent was his own son, and so he should inherit
from him, then they should divide up the possessions equally
between them. The same halakha would apply if the yavam
died and the grandfather and the son of uncertain descent both
claimed the possessions of the yavam (Rambam Sefer Mishpatim,
Hilkhot Naĥalot 5:5; Shulĥan Arukh, Even HaEzer 163:8).
A widow waiting for her yavam to whom property was
bequeathed – וֹמ ֶרת ָיָבם ׁ ֶש ָּנ ְפל ּו ָל ּה נְ ָכ ִסים
ֶ ש:ׁ If a widow waiting for
her yavam is bequeathed property after she already happened
before the yavam for levirate marriage, she is in full possession of
that property; she may sell or give away the property ab initio. The
Ran rules that this is the halakha even if the yavam had performed

levirate betrothal with her (Rambam Sefer Mishpatim, Hilkhot
Naĥalot 3:10 and Sefer Nashim, Hilkhot Ishut 22:10; Shulĥan Arukh,
Even HaEzer 160:5).
Inheritance of a widow waiting for her yavam – וֹמ ֶרת
ֶ יְ רו ׁ ַּשת ׁש
יָבם:
ָ If a widow waiting for her yavam dies, her heirs inherit the
property that enters and leaves the marriage with her, and the
husband’s heirs inherit the money assured to her in the marriage contract. With regard to her guaranteed property, some
say it is divided up equally between her heirs and her husband’s
heirs (Rashi; Rambam). Others say that the guaranteed property
is awarded to the husband’s heirs (Rabbeinu Tam; Rosh). Even
according to the first opinion, if the husband’s heirs had already
taken control of the property, it is not to be removed from their
possession (Ran). Some rule that in places where the custom is
always to perform ĥalitza and never to allow levirate marriage,
the husband’s heirs gain no entitlement to the property (Rema,
citing Maharik; Rambam Sefer Nashim, Hilkhot Ishut 22:10; Shulĥan
Arukh, Even HaEzer 160:7).

NOTES

The grandfather and the son of uncertain descent –
ס ָבא וְ ָס ֵפק:ָ The grandfather in this case is unquestionably
the father of the yavam; it is only the son whose identity
is uncertain. If so, ostensibly, this is an additional case
in which one party, in this case the grandfather, has
a definite claim to the inheritance, whereas the other
party, in this case the son of uncertain descent, has only
an uncertain claim. Why, then, does the Gemara not
adduce the halakha it cited above that in such cases
the inheritance is awarded to the party with the definite
claim? The early commentaries explain that whenever
one is survived by a son, the other relatives are not
considered to have the status of heirs at all. Therefore,
although the grandfather’s identity is unquestioned, his
status as an heir is uncertain. Since both parties have
equally uncertain claims, the possessions are divided
between them (see Rid and Ramban).
A widow waiting for her yavam – וֹמ ֶרת ָיָבם
ֶ ש:ׁ The
Hebrew term for this woman is a shomeret yavam. The
root sh-m-r usually denotes the concept of guarding.
However, Rashi here and elsewhere notes that in this
context the word denotes waiting, in this case for her
yavam. Rashi cites proof for this from other instances in
the Gemara (Ketubot 62b) and the Bible (Genesis 37:11;
see Tosefot Yom Tov).
The property retains its previous ownership status –
נְ ָכ ִסים ְ ּב ֶחזְ ָק ָתן: According to this version of the mishna’s
text, which is the version cited by the ge’onim, it would
appear that Beit Hillel first present a principle: The
property retains its previous ownership status, and then
proceed to demonstrate its application to the marriage
contract and to the property that enters and leaves the
marriage with her. This version does not mention explicitly what should be done with guaranteed property, i.e.,
property that the wife brings with her into the marriage
that is explicitly recorded in the marriage contract and
whose value the husband guarantees will be returned
to her in the event of payment of the marriage contract.
However, since such property is written as part of the
marriage contract, it is assumed that it is treated in the
same way as the marriage contract itself. This is how
Rabbeinu Tam, the Rashba, and many other early commentaries rule.
Other early commentaries have a diﬀerent version
of the mishna’s text that states: The property retains its
previous ownership status and the marriage contract
remains in the possession of the husband’s heirs. The
addition of the conjunctive: And, before: The marriage
contract, indicates that the halakha cited concerning
the marriage contract is not an elaboration of a previous principle but a new case. Accordingly, the opening
clause: The property retains its previous ownership
status, should not be taken as a principle but as an
independent case. Therefore, according to this version
the mishna actually presents three diﬀerent cases: First
it states what should be done with: The property, which
is a reference to her guaranteed property; then it states
what should be done with her marriage contract, which
refers to both its principal value and any additional sums
the husband may have promised; and finally it states
what should be done with her property that enters and
leaves the marriage with her. Although this version does
explicitly make reference to her guaranteed property, it
does not state what precisely should be done with it.
However, the Gemara elsewhere (see Bava Batra 158a)
elaborates on this point and rules that the property
should be split between the parties. This is how Rashi
on Ketubot 80a explains the mishna, and the Rambam
rules accordingly.
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HALAKHA

If the yavam consummated the levirate marriage with
her then her legal status is that of his wife – נָס ּה ֲה ֵרי ִהיא
ָ ְּכ
כ ִא ׁ ְש ּתוֹ:ְּ If a yavam consummated a levirate marriage with
his yevama, then her legal status is that of his wife in every
sense and he is able to separate from her only by means of
a bill of divorce; afterward, if he wishes, he may remarry her
(Rambam Sefer Nashim, Hilkhot Ishut 22:10; Shulĥan Arukh,
Even HaEzer 168:1).
Her marriage contract is payable from the property of her
first husband – אשוֹן
ׁ כתו ָ ּּבה ַﬠל נִ ְכ ֵסי ַ ּב ֲﬠ ָל ּה ָה ִר:ְּ The marriage
contract that a yavam gives to his yevama has to be paid
only from the possessions he inherits from her first husband
(Rambam Sefer Nashim, Hilkhot Ishut 22:10 and Hilkhot Yibbum
1:1; Shulĥan Arukh, Even HaEzer 166:4, 168:3).

,נָס ּה – ֲה ֵרי ִהיא ְּכ ִא ׁ ְש ּתוֹ ְל ָכל דָּ ָבר
ָ  ְּכIf the yavam consummated the levirate marriage with her, then
H
 ו ִּב ְל ַבד ׁ ֶש ְּת ֵהא ְּכתו ָ ּּבה ַﬠל נִ ְכ ֵסיher legal status is that of his wife in every sense, and therefore the
yavam has the same rights to her property as in a regular marriage.
.אשוֹן
ׁ ַ ּב ֲﬠ ָל ּה ָה ִר
And the only exception to this is that her marriage contract will
still be payable from the property of her first husbandH and not
from the property of the yavam.
,ישא דְּ ָלא ּ ְפ ִליגִ י
ָ ׁ גמ׳ ַמאי ׁ ְשנָ א ֵר
?ו ַּמאי ׁ ְשנָ א ֵס ָיפא דִּ ְפ ִליגִ י

gemara

The Gemara asks: What is diﬀerent about
the first clause, concerning a yevama who
is still alive, that Beit Shammai do not disagree with Beit Hillel that
the woman has full possession of the property since there is only a
levirate bond but no marriage, and what is diﬀerent about the latter
clause that Beit Shammai disagree with Beit Hillel and rule that the
yavam does take a share of the property, which would imply that the
levirate bond alone is suﬃcient to aﬀord the yavam rights over her
property?N

ישא – דְּ נָ ְפ ָלה ְּכ ׁ ֶש ִהיא
ָ ׁ  ֵר: ֲא ַמר עו ָּּלאUlla said: The two clauses concern diﬀerent cases: The first clause
יפא – דְּ נָ ְפ ָלה ְּכ ׁ ֶש ִהיא
ָ  וְ ֵס, ֲארו ָּסהconcerns a case where she happened before her yavam for levirate
marriage at a time when she was a betrothed womanN and only then
.נְשו ָּאה
ׂ
did she come into the possession of property. Since when she was
betrothed her husband did not have any rights to the property, neither does the yavam. And the latter clause concerns a case where
she happened before her yavam at a time when she was a married
woman. In such a case, were her husband still alive, he would have
full rights to the property; therefore, so does the yavam.
ּ ַ ִ ז: וְ ָק ָס ַבר עו ָּּלאThe Gemara explains: And Ulla holds that a levirate bond formed
עוֹשה
ׂ ָ – יקת ֲארו ָּסה
, ָס ֵפק ֲארו ָּסהwith a betrothed woman aﬀords her a status equivalent to a woman
about whom there is an uncertainty whether she is betrothed,N

NOTES

Interpretations of the mishna – פירו ׁ ֵּשי ַה ִּמ ׁ ְשנָ ה:ֵ ּ The Gemara
presents four diﬀerent interpretations of the mishna in the
name of Ulla, Rabba, Abaye, and Rava. The commentaries discuss the principal diﬀerences between the various opinions,
as well as the question of which opinion was accepted as the
halakha. In a responsum, Rav Hai Gaon claims that all of the
opinions here are only explications of Beit Shammai’s opinion.
Accordingly, the entire talmudic discussion is irrelevant to the
halakha since the halakha is in accordance with the opinion of
Beit Hillel recorded in the mishna (see Ramban).

husband at the time, the property would remain fully in her
possession (see Rashba and Ritva).

Aﬀords her a status equivalent to a woman about whom
there is an uncertainty whether she is betrothed – עוֹשה ָס ֵפק
ָׂ
ארו ָּסה:ֲ Rashi questions why it is necessary to aﬀord her such
a status; in truth, the yavam has no rights to property that is
bequeathed to his yevama while she is still awaiting levirate
marriage. Accordingly, the Gemara could have simply stated:
A levirate bond formed with a betrothed woman is nothing.
Rashi explains that the Gemara avoided describing her levirate
Where she happened before her yavam when she was a bond in this way because doing so could have given the incorbetrothed woman – דְּ נָ ְפ ָלה ְּכ ׁ ֶש ִהיא ֲארו ָּסה: This version of the rect impression that there is no levirate bond at all and that
Gemara text, which is also the version cited by Rashi, states: she does not even require ĥalitza. By describing the bond in
Where she happened. Accordingly, the mishna concerns a the way it did, the Gemara clarifies that although the bond
case where the property fell to her only after her husband had indeed exists, nevertheless it does not aﬀord the yavam with
already died and she was awaiting levirate marriage. The dis- any rights.
tinction between the clauses lies in the strength of the levirate
The Rashba takes issue with Rashi’s assertion that the yavam
bond, which is dependent upon her status when her husband has no rights to her property. See his commentary for a resoludied. The ge’onim, however, had an alternate version that states: tion of Rashi’s opinion He notes that in the mishna in Ketubot
Where they fell to her, with the word they being a reference to 78a, Beit Hillel rule that a betrothed woman may not sell propthe property. According to this version, the property fell to her erty that was bequeathed to her ab initio because her husband
when she was still married to her previous husband, and the also has rights to it. As such, it is clear why the Gemara could
distinction between the cases is due to whether her husband not have stated: The levirate bond is nothing, because were
gained ownership of that property. If she was already married she to have already come into the possession of the property
at the time, then when the property fell to her, her husband while betrothed to her previous husband, the levirate bond
instantly gained rights to it, and those rights will pass over formed with the yavam would also prevent her from selling
to the yavam. However, if she was still only betrothed to her that property ab initio.
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Perek IV
Daf 38 Amud b
ּ ַ ִ זand a levirate bond formed with a married woman aﬀords her
.נְשו ָּאה
ׂ עוֹשה ָס ֵפק
ׂ ָ נְשו ָּאה
ׂ יקת
a status equivalent to that of a woman for whom there is an
uncertainty whether she is married, i.e., when her husband dies,
the same level of relationship that existed with the first husband
is created with the yavam. However, since the new relationship
exists only by virtue of a levirate bond, it exists to a lower degree,
and so the rights aﬀorded to the yavam are more limited than
those the first husband would have enjoyed; the rights granted to
the yavam are equivalent to the rights of husband in a case where
there is uncertainty whether that level of relationship exists at all.
ּ ַ ִז
,עוֹשה ָס ֵפק ֲארו ָּסה
ׂ ָ יקת ֲארו ָּסה
– דְּ ִאי ָס ְל ָקא דַּ ֲﬠ ָת ְך וַ דַּ אי ֲארו ָּסה
נוֹתנֶ ת
ֶ ְוֹכ ֶרת ו
ֶ מוֹדים ֵ ּבית ִה ֵּלל ׁ ֶש ּמ
ִ
!?וְ ַקיָּ ים

The Gemara proceeds to demonstrate this: It must be that a levirate bond formed with a betrothed woman aﬀords her a status
equivalent to that of a woman for whom there is an uncertainty
whether she is betrothed, because if it enters your mind to suggest that her status is equivalent to that of a definitely betrothed
woman, would Beit Hillel concede that she may sell or give
away her property ab initio, and that if she does the transfer is
valid?

, נָ ְפל ּו ָל ּה נְ ָכ ִסים ִמ ׁ ּ ֶש ִּנ ְת ָא ְר ָסה:וְ ָה ְתנַן
 ו ֵּבית, ִּת ְמ ּכוֹר:אוֹמ ִרים
ְ ֵ ּבית ׁ ַש ַּמאי
 ֵאלּ ּו וְ ֵאלּ ּו. ל ֹא ִּת ְמ ּכוֹר:אוֹמ ִרים
ְ ִה ֵּלל
.מוֹדים ׁ ֶש ִאם ָמ ְכ ָרה וְ נָ ְתנָ ה – ַקיָּ ים
ִ
ּ ַ ִ ז:ֶא ָּלא ׁ ְש ַמע ִמ ָּינ ּה
– יקת ֲארו ָּסה
.עוֹשה ָס ֵפק ֲארו ָּסה
ֶׂ

But didn’t we learn in a mishna (Ketubot a): If property was
bequeathed to a woman after she was betrothed,H Beit Shammai
say: She may sell that property, and Beit Hillel say: She may not
sell that property. However, both agree that if she sold it or gave
it away, the transfer is valid. The mishna clearly states that according to Beit Hillel, a woman who is definitely betrothed may not
sell the property ab initio. Rather, conclude from here, from the
fact that here Beit Hillel permit the yevama to sell her property ab
initio, that a levirate bond formed with a betrothed woman
aﬀords her a status equivalent to that of a woman for whom there
is an uncertainty whether she is betrothed.

ּ ַ ִז
,נְשו ָּאה
ׂ עוֹשה ָס ֵפק
ׂ ֶ נְשו ָּאה
ׂ יקת
נְשו ָּאה ֵ ּבית
ׂ דְּ ִאי ָס ְל ָקא דַּ ֲﬠ ָתךְ וַ דַּ אי
יוֹר ׁ ֵשי ַה ַ ּב ַﬠל
ְ אוֹמ ִרים יַ ֲחלוֹק ּו
ְ ׁ ַש ַּמאי
!?יוֹר ׁ ֵשי ָה ָאב
ְ ִﬠם

Similarly, it must be that a levirate bond formed with a married
woman aﬀords her a status equivalent to that of a woman for
whom there is an uncertainty whether she is married, because
if it enters your mind to suggest that her status is equivalent to
that of a definitely married woman, would Beit Shammai say
that the husband’s heirs should divide up the property together
with the father’s heirs?

– ִישאת
ׂ ֵ ּ  נָ ְפל ּו ָל ּה נְ ָכ ִסים ִמ ׁ ּ ֶש ּנ:וְ ָה ְתנַן
מוֹדים ׁ ֶש ִאם ָמ ְכ ָרה וְ נָ ְתנָ ה
ִ ֵאלּ ּו וְ ֵאלּ ּו
 ֶא ָּלא.ׁ ֶש ַה ַ ּב ַﬠל מוֹצִ יא ִמיַּ ד ַה ָּלקוֹחוֹת
ּ ַ ִ ז:ׁ ְש ַמע ִמ ָּינ ּה
עוֹשה ָס ֵפק
ׂ ָ יקת נְשׂ ו ָּאה
.נְשו ָּאה
ׂ

But didn’t we learn in a mishna (Ketubot a): If property was
bequeathed to a woman after she was married,H both Beit Hillel
and Beit Shammai agree that if she sold the property or gave
it away, then the husband repossesses it from the purchasers.
Rather, conclude from here, from the fact that here Beit Shammai assume the rights of the yavam are limited, that a levirate bond
formed with a married woman aﬀords her a status equivalent
to a woman for whom there is an uncertainty whether she is
married.

HALAKHA

A betrothed woman’s property – נִ ְכ ֵסי ֲארו ָּסה: A betrothed
woman may not sell property belonging to her ab initio, but
if she does so, the sale is valid (Rambam Sefer Nashim, Hilkhot
Ishut 22:8; Shulĥan Arukh, Even HaEzer 90:11, 160:5).
A married woman’s property – נִ ְכ ֵסי נְשׂ ו ָּאה: If a married woman
sold her property of which the husband has a usufructuary
interest, even if that property fell to her as an inheritance prior
to her betrothal, then her husband continues to have rights
to the use of that property as long as they are married. If she
dies, he may also repossess the property from the buyer and
need not compensate the buyer monetarily. Some (Tur; Rosh)
say that he may repossess the property even while she is still
alive (Rambam Sefer Nashim, Hilkhot Ishut 22:7; Shulĥan Arukh,
Even HaEzer 90:9).

 ַאדְּ ִמ ּ ַפ ְלגִ י ְ ּבגו ָּפ ּה:יה ַר ָ ּבה
ּ  ֲא ַמר ֵלRabba challenges Ulla’s understanding of the mishna: Rabba said
! ִל ְפ ְלג ּו ְ ּב ַחיֶּ ָיה ו ְּל ֵפירוֹת, ו ְּל ַא ַחר ִמ ָיתהto him: If your explanation is correct, then in the latter clause,
instead of disagreeing with regard to who has the rights to the
property itself, which necessitates considering the case after her
death, let Beit Hillel and Beit Shammai disagree with regard to
the more immediate case when she is still alive and dispute who
has the rights to the use and produceN of the property.
NOTES

Let them disagree with regard to the case when she is
alive and dispute the rights to the produce – יה
ָ ִֶל ְפ ְלג ּו ְ ּב ַחיּ
ו ְּל ֵפירוֹת: The early commentaries already note that this is
certainly not the halakhic conclusion, as it is undisputed
that the halakha is that before he consummates the levirate

marriage the yavam has no rights to the use and produce of
the property of the yevama (see Rashba). Rather, this statement of Rabba is only in accordance with the opinion of Ulla
(see Yosef Lekaĥ).
: פרק ד׳ דף לח. Yevamot . Perek IV . 38b
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NOTES

One who has an uncertain claim cannot extract property
from one who has a definite claim to it – ֵאין ָס ֵפק מוֹצִ יא
מ ֵידי וַ דַּ אי:ִ The Gemara discusses this principle in tractate
Pesaĥim (9a) and suggests based on various sources that an
uncertainty can override even a certainty. One example given
is that of one who leaned over a pit, and it is known that at
some point a corpse lay at the bottom of the pit. If the corpse
was still there when he leaned over the pit, then he would
be rendered ritually impure. However, there is uncertainty
whether the corpse is in fact still there, since an animal may
have dragged it away. The existence of that uncertainty is
suﬃcient to undermine the certainty that there was a corpse
there, and accordingly the person who leaned over the pit
may be deemed ritually pure (see the Gemara there).
Why, then, does the Gemara here state unequivocally that
an uncertainty cannot override a certainty? It would seem
that with regard to monetary claims the halakha is diﬀerent,
due to the principle that the burden of proof rests upon the
claimant. The later authorities explain that in the case in
the Gemara here, although the woman presents a definite
claim, since her status is uncertain that impacts her claim
and prevents her from being able to lay claim to the property.

 ִא ִידי וְ ִא ִידי דְּ נָ ְפ ָלה:ֶא ָּלא ֲא ַמר ַר ָ ּבה
ּ ַ ִ וְ ז,ְּכ ׁ ֶש ִהיא נְשׂ ו ָּאה
עוֹשה
ׂ ָ – יקת נְשׂ ו ָּאה
– ימא
ָ ְיהי ַקיּ
ִ ישא דְּ ִא
ָ ׁ  ֵר.נְשו ָּאה
ׂ ָס ֵפק
יהי וַ דַּ אי וְ ִאינְ ה ּו ָס ֵפק וְ ֵאין
ִ ֲהוָ ה ָל ּה ִא
.ָס ֵפק מוֹצִ יא ִמ ֵידי וַ דַּ אי

Rather, Rabba said a diﬀerent resolution to the apparent inconsistency in Beit Shammai’s rulings: Both this first clause and that
latter clause of the mishna concern a case in which she happened
before her yavam for levirate marriage once she was already a
married woman, and a levirate bond formed with a married
woman aﬀords her a status equivalent to that of a woman about
whom there is an uncertainty whether she is married. The distinction between the two clauses is as follows: In the first clause,
where she is alive, she has a certain claim to the property, while
they, i.e., the yavam, are considered to have only an uncertain
claim to the property, as she has the status of a woman for whom
there is an uncertainty whether she is married. And since one who
has an uncertain claim cannot extract property from one who
has a definite claim to it,N she therefore retains full possession of
the property.

 ֵס ָיפא דְּ ֵמ ָתה – ַה ָּלל ּו ָ ּב ִאין ִל ַיר ׁש וְ ַה ָּלל ּוIn the latter clause, however, where she died, neither party has
.ּ וְ יַ ֲחלוֹקו, ָ ּב ִאין ִל ַיר ׁשa definite claim; rather, these heirs of the father come to inherit,
and those heirs of the husband come to inherit, and therefore
they should divide up the property.
 ו ְּל ֵבית ׁ ַש ַּמאי ֵאין ָס ֵפק:יה ַא ַ ּביֵ י
ִ ֵא
ּ ית ֵיב
 נָ ַפל ַה ַ ּביִ ת:מוֹצִ יא ִמ ֵידי וַ דַּ אי?! וְ ָה ְתנַן
 וְ ָהי ּו,ישיו
ָ ׁ מוֹר
ִ  ָﬠ ָליו וְ ַﬠל,ָﬠ ָליו וְ ַﬠל ָא ִביו
,ָﬠ ָליו ְּכתו ַ ּּבת ִא ׁ ּ ָשה ו ַּב ַﬠל חוֹב

Abaye raised an objection to Rabba’s opinion: But is it true that
according to Beit Shammai, one with an uncertain claim cannot extract property from one who has a definite claim to it?
Didn’t we learn in a mishna (Bava Batra a): In a case where a
house collapsed upon a person and upon his father,H or upon
him and upon those from whom he stood to inherit, and there
were outstanding debts against that person from his wife’s marriage contract and to a creditor, but he had no money with which
to pay those debts, and it is not known who died first, the following situation arises: If the father died first, then before the son
died he had already inherited the father’s property and therefore
the son’s creditors gained a lien over that property and have the
rights to collect their debts from that property even after the son’s
death.

אשוֹן
ׁ  ַה ֵ ּבן ֵמת ִר:אוֹמ ִרים
ְ יוֹר ׁ ֵשי ָה ָאב
ְ Accordingly, the father’s heirs and the creditor oﬀer opposing
:אוֹמר
ֵ  ו ַּב ַﬠל חוֹב. וְ ַא ַחר ָּכךְ ֵמת ָה ָאבclaims: The father’s heirs say: The son died first and only afterward the father died. Therefore, the creditor never gained any
,אשוֹן וְ ַא ַחר ָּכךְ ֵמת ַה ֵ ּבן
ׁ ָה ָאב ֵמת ִר
rights to collect from the property. And the creditor says: The
father died first and only afterward the son died. Therefore, the
father’s property was liened to the son’s debts, and the creditor
has a right to collect.
 ו ֵּבית ִה ֵּלל,ּ יַ ֲחלוֹקו:אוֹמ ִרים
ְ  ֵ ּבית ׁ ַש ַּמאיThe mishna continues: Beit Shammai say: They should divide
up the property between them. And Beit Hillel say: The prop. נְ ָכ ִסים ְ ּב ֶחזְ ָק ָתן:אוֹמ ִרים
ְ
erty retains its previous ownership status, which in this case
means that since the last known possessor was the father, so the
father’s heirs gain full rights to it.
 ו ַּב ַﬠל,יוֹר ׁ ֵשי ָה ָאב – וַ דַּ אי
ְ , וְ ָהא ָה ָכאAbaye explains his proof: Isn’t it the case here that the father’s
 וְ ָק ָא ֵתי ָס ֵפק וּמוֹצִ יא ִמ ֵידי, חוֹב – ָס ֵפקheirs have a definite claim and the creditor has only an uncertain claim? Therefore, since Beit Shammai rule that the property
!וַ דַּ אי
should be divided up, it is apparent that they hold that one with
an uncertain claim can extract property from one who has a
definite claim to it.

HALAKHA

A house collapsed upon a person and upon his father – נָ ַפל
ה ַ ּביִ ת ָﬠ ָליו וְ ַﬠל ָא ִביו:ַ If a house collapsed upon a person and his
father or anyone else from whom he stood to inherit, and it
was unknown whether that person or his father died first, and
there were outstanding debts against that person from his
wife’s marriage contract and to a creditor, this gives rise to the
following situation: The father’s heirs can claim that the son
died first and since he had no properties of his own any debts
against him became void, and the wife and the creditors can
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claim that the father died first, and so the son inherited from
him before dying, and they therefore have a right to collect
their debts from that money. The halakha in this case is that
the property remains in the possession of the father’s heirs, and
the burden of proof rests upon the wife and the creditors. This
ruling is in accordance with the opinion of Beit Hillel (Rambam
Sefer Mishpatim, Hilkhot Naĥalot 5:8; Shulĥan Arukh, Ĥoshen
Mishpat 280:12).

עוֹמד
ֵ  ׁ ְש ָטר ָה: ָק ָס ְב ִרי ֵ ּבית ׁ ַש ַּמאיRabba rejects the proof: Beit Shammai’s ruling in this case
. ִלגְ ּבוֹת ְּכגָ בוּי דָּ ֵמיcannot be adduced as a proof because Beit Shammai hold: A
debt recorded in a bill of debt that is awaiting collectionN is as
though it was already collected to the extent that the creditor
is considered to be in possession of the debt. Therefore, the
creditor is considered to be in possession of the property to the
same extent as the father’s heirs; consequently, the property is
divided between them.
יהן
ֶ  ֵמת ּו ַ ּב ֲﬠ ֵל:ימ ָרא – דִּ ְתנַן
ְ ו ְּמנָ א ֵּת
:אוֹמ ִרים
ְ  ֵ ּבית ׁ ַש ַּמאי,ַּﬠד ׁ ֶשלּ ֹא ׁ ָשתו
ְ
 ו ֵּבית,נוֹטלוֹת ְּכתו ָ ּּב ָתן וְ ֵאינָן ׁשוֹתוֹת
 אוֹ ׁשוֹתוֹת אוֹ ל ֹא:אוֹמ ִרים
ְ ִה ֵּלל
ְ
.נוֹטלוֹת ְּכתו ָ ּּב ָתן

And from where do you say that Beit Shammai hold this opinion? As we learned in a mishna (Sota a): A married woman
who secluded herself with another man after her husband had
warned her not to do so is suspected of having committed adultery. To establish her guilt or innocence she is brought to the
Temple, where she drinks the bitter waters. With regard to such
women, if their husbands died before they drankH the bitter
waters, Beit Shammai say: They collect the money assured to
them in their marriage contracts and do not drink the waters.
And Beit Hillel say: Either they drink, and if they survive they
collect their marriage contracts, or they do not drink and they
cannot collect their marriage contracts, and all the husband’s
property passes to his heirs.

אוֹ ׁשוֹתוֹת?! ״וְ ֵה ִביא ָה ִא ׁיש ֶאת
:יכא! ֶא ָּלא
ָּ  וְ ֵל,ִא ׁ ְש ּתוֹ״ ָא ַמר ַר ֲח ָמנָ א
נוֹטלוֹת
ְ וֹך ׁ ֶש ּל ֹא ׁשוֹתוֹת ל ֹא
ְ ִמ ּת
.ְּכתו ָ ּּב ָתן

The Gemara clarifies the statement of Beit Hillel: Did Beit Hillel
really mean: Either they drink, which implies they may actually
choose to drink? But doesn’t the Merciful One state: “And
the man shall bring his wife” (Numbers : ), which indicates
that the ritual of drinking the bitter waters applies only when
the husband is still alive, and in this case there is no husband to
do so; consequently, she should not be able to drink. Rather,
Beit Hillel’s intent is as follows: The only means by which a
suspected adulteress is able to collect her marriage contract is by
drinking the bitter waters and proving her innocence. Therefore,
where this is not possible due to the death of the husband, since
the wives do not drink, they cannot collect their marriage
contracts.

 ָס ֵפק זְ נַ אי, דְּ ָס ֵפק הוּא,וְ ָהא ָה ָכא
 וְ ָק ָא ֵתי ָס ֵפק וּמוֹצִ יא,ָס ֵפק ל ֹא זְ נַ אי
 ׁ ְש ָטר:ִמ ֵידי וַ דַּ אי! ֶא ָּלא ׁ ְש ַמע ִמ ָּינ ּה
.עוֹמד ִלגְ ּבוֹת ְּכגָ בוּי דָּ ֵמי
ֵ ָה

Rabba explains his proof from this mishna: Isn’t it the case
here that the wife’s claim to her marriage contract is uncertain
because there is uncertainty whether she was unfaithful or
whether she was not unfaithful, and so it would appear that one
with an uncertain claim is coming and undermining the definite claim of the husband’s heirs? This is untenable, as even were
one to hold that someone with an uncertain claim can extract
property from someone who has a definite claim to it, that would
only allow for the money to be divided between the two sides,
whereas in this case Beit Shammai rule that the creditor collects
the entire debt. Rather, conclude from that mishna that Beit
Shammai hold that a debt recorded in a bill of debt that is awaiting collection is considered as though it were already collected
to the extent that the one who is owed the money is considered
to be in possession of the debt. It is due to this reason that she is
empowered to be able to collect her marriage contract.

יה ֵמ ָהא! דִּ ְל ָמא ְּכתו ַ ּּבת
ְ , וְ ַא ַ ּביֵ יThe Gemara asks: And why did Abaye object to Rabba’s opinion
ּ לוֹת ֵב
. ִמ ׁ ּשוּם ִח ָּינא, ִא ׁ ּ ָשה ׁ ָשאנֵיbased on the mishna in tractate Bava Batra? Let him object to
Rabba’s opinion based on thisN mishna in tractate Sota since
based on Abaye’s assumption that a bill of debt is not considered
as though it were already collected, this mishna perforce demonstrates that Beit Shammai hold that one with an uncertain
claim can extract property from one who has a definite claim to
it. The Gemara answers: Abaye did not object based on this
mishna because he reasoned that perhaps a woman’s marriage
contract is diﬀerent from a regular bill of debt in that the Sages
uniquely reinforced a woman’s hold over the debt in her marriage
contract due to the increased desirabilityN that this would bring
her when trying to remarry. This would ensure that she would
bring some money with her into a new marriage.

NOTES

A bill of debt that is awaiting collection, etc. – עוֹמד ִלגְ ּבוֹת
ֵ ׁ ְש ָטר ָה
וכו׳: Rav Hai Gaon raises a diﬃculty with Rabba’s claim. Even if one
concedes that in general a bill of debt that is awaiting collection is
considered as though it was already collected, it is unreasonable
to apply that principle in a case such as this, where the son did
not have any property. Therefore, he claims that the Gemara’s
question was not resolved by the Gemara.
And Abaye, let him object to Rabba’s opinion based on this –
יה ֵמ ָהא
ְ וְ ַא ַ ּביֵ י: Rashi explains that the Gemara’s diﬃculty is
ּ לוֹת ֵב
with the fact that Abaye raised his objection from a mishna in tractate Bava Batra, a tractate in the order of Nezikin, when he could
have raised his objection from a mishna in tractate Sota, which,
like tractate Yevamot, is in the order of Nashim. Tosafot Yeshanim
explain diﬀerently: Since the Gemara had not yet demonstrated
that according to Beit Shammai a document awaiting collection
is considered as though it is already collected, the mishna in
tractate Sota presents a more immediate diﬃculty: Why indeed
should those women receive their marriage contracts, since isn’t
it the halakha that one with an uncertain claim cannot extract
property from one who has a definite claim to it?
Tosafot note further that in any case the mishna proves diﬃcult
for Abaye’s opinion because it states that she receives the entire
marriage contract, whereas according to Abaye, Beit Shammai
should hold that she should receive only half (see Tosefot HaRosh).
Tosafot suggest that since the woman is able to present a definite
claim that she was not unfaithful, whereas her relatives’ claims
are only uncertain, she is therefore in a stronger position and so
she is awarded her entire marriage contract. Ramban oﬀers an
additional answer: Since Beit Shammai hold that one with an
uncertain claim can extract property from one who has a definite
claim to it, it would appear that they regard an uncertain claim to
be like a definite claim. Therefore, it is possible that one follows the
principle that unless proven otherwise, one presumes the original
status remains unchanged and therefore one should presume the
woman was not unfaithful. Consequently, she should receive the
entire value of her marriage contract. It is also possible that Abaye
holds that the mishna in tractate Sota does not actually mean that
she collects the entire marriage contract but only that she collects
from it; she would never actually receive more than half.
Due to desirability – מ ׁ ּשוּם ִח ָּינא:ִ Tosafot on Ketubot 84a cite the
explanation of Rabbeinu Ĥananel that reinforcing the marriage
contract makes women more attractive to men since it ensures
that a woman will bring some money with her into a new marriage. Rashi on Ketubot 84a and Arakhin 22a suggests a diﬀerent
explanation: Reinforcing the marriage contract is not designed to
make women more desirable to men but to make the institution
of marriage more desirable to women. The existence of a strong
marriage contract reduces the likelihood that the husband will
divorce the wife without careful consideration, as the divorce
would create a financial burden upon him.
This explanation would appear to assume that a woman
is reluctant to marry and the Sages therefore needed to take
steps to encourage her. However, this would seem to contradict
another statement of the Sages that a woman wishes to marry
as she cannot bear to be alone (Kiddushin 41a), and based on this
concept the Sages ruled that a marriage contract is collected
from the husband’s lowest-quality possessions in order to make
the institution of marriage more appealing to men. Tosafot raise
this diﬃculty to Rashi’s opinion but claim that it does not pose a
full refutation because one cannot draw comparisons between
diﬀerent rabbinic decrees. The reason for this is that often, in one
instance the Sages will favor one party while in another instance
they may favor the other party.
HALAKHA

Their husbands died before they drank – יהן ַﬠד ׁ ֶש ּל ֹא
ֶ ֵמת ּו ַ ּב ֲﬠ ֵל
שת ּו:
ָ ׁ If a woman secluded herself with another man after her
husband had warned her not to do so and her husband then
died, she may not drink the bitter waters and does not receive
her marriage contract. This is in accordance with the opinion of
Beit Hillel, according to the conclusion of the Gemara (Rambam
Sefer Nashim, Hilkhot Sota 2:7).

: פרק ד׳ דף לח. Yevamot . Perek IV . 38b
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!נִיתין
ִ יה ְּכתו ָ ּּבה דְּ ַמ ְת
ְ ְ וThe Gemara asks again concerning Abaye’s decision to object to
ּ לוֹת ֵב
Rabba’s opinion based on the mishna in Bava Batra: Let him object
to Rabba’s opinion based on the case of the marriage contract in
the mishna here ( a). In its latter clause, the mishna states that if
a widow waiting for her yavam dies, Beit Shammai rule that her
marriage contract and other property are divided between her
father’s heirs and the yavam. In that case, the yavam has certain
possession of that property, and the father’s heirs come with an
uncertain claim to collect the value of the marriage contract. The
fact that Beit Shammai rule that they should divide up the value of
the marriage contract between them demonstrates that they hold
that one with an uncertain claim can extract property from one who
has a definite claim to it.
 ַמה, ֵמ ָתה: וְ ָלא? וְ ָהא ָק ָתנֵי.ָלא ּ ְפ ִליגִ י
יַּ ֲﬠ ֶ ׂשה ִ ּב ְכתו ָ ּּב ָת ּה ו ַּב ְּנ ָכ ִסים ַה ִּנ ְכנָ ִסים
:אוֹמ ִרים
ְ
וְ יוֹצְ ִאין ִﬠ ָּמה? ֵ ּבית ׁ ַש ַּמאי
,יוֹר ׁ ֵשי ָה ָאב
ְ יוֹר ׁ ֵשי ַה ַ ּב ַﬠל ִﬠם
ְ יַ ֲחלוֹק ּו
! נְ ָכ ִסים ְ ּב ֶחזְ ָק ָתן:אוֹמ ִרים
ְ ו ֵּבית ִה ֵּלל

The Gemara responds: In truth, Beit Shammai do not disagree on
that point. The Gemara challenges this claim: Do they not disagree?
But it is explicitly taught in the mishna that they disagree in that
case: If the widow waiting for her yavam died, what should be
done with the money assured to her in her marriage contract, and
with her property that enters and leaves the marriage with her?
Beit Shammai say: The husband’s heirs should divide up the
property together with the father’s heirs. And Beit Hillel say: The
property retains its previous ownership status.

, ַמה יַּ ֲﬠ ֶ ׂשה ִ ּב ְכתו ָ ּּב ָת ּה, ֵמ ָתה:ָה ִכי ָק ָא ַמר
 נְ ָכ ִסים ַה ִּנ ְכנָ ִסים וְ ַהיּוֹצְ ִאים.ּו ׁ ְש ָב ָק ּה
 יַ ֲחלוֹק ּו:אוֹמ ִרים
ְ
 ֵ ּבית ׁ ַש ַּמאי,ִﬠ ָּמה
ּ
יוֹר ׁ ֵשי ָה ָאב ו ֵּבית ִה ֵלל
ְ יוֹר ׁ ֵשי ַה ַ ּב ַﬠל ִﬠם
ְ
.אוֹמ ִרים נְ ָכ ִסים ְ ּב ֶחזְ ָק ָתן
ְ

The Gemara answers: This is what that mishna is saying: If she
died, what should be done with the money assured to her in her
marriage contract? And the tanna then left this question unanswered, and addressed an additional case: What should be done
with her property that enters and leaves the marriage with her?
Beit Shammai say: The husband’s heirs should divide up the
property together with the father’s heirs. And Beit Hillel say: The
property retains its previous ownership status.

,נִיתין נַ ִמי דַּ יְ ָקא
ִ  ַמ ְת:ֲא ַמר ַרב ַא ׁ ִשי
יוֹר ׁ ֵשי
ְ יוֹר ׁ ֵשי ַה ַ ּב ַﬠל ִﬠם
ְ  יַ ֲחלוֹק ּו:דְּ ָק ָתנֵי
יוֹר ׁ ֵשי
ְ יוֹר ׁ ֵשי ָה ָאב ִﬠם
ְ  וְ ל ֹא ָק ָתנֵי,ָה ָאב
.ַה ַ ּב ַﬠל – ׁ ְש ַמע ִמ ָּינ ּה

Rav Ashi said: The language of the mishna is also precise according to this interpretation, as it teaches: Beit Shammai say that the
husband’s heirs should divide up the property together with the
father’s heirs, which implies that the father’s heirs had de facto
possession of the property and the husband’s heirs then came
and divided that property with them. This is true with regard to
her property that enters and leaves the marriage with her. And
the mishna does not teach using the reverse formulation: Beit
Shammai say that the father’s heirs should divide up the property
together with the husband’s heirs, which would imply that the
husband’s heirs had de facto possession of the property; this is true
with regard to the payment of the marriage contract. Conclude
from here that Beit Shammai did not rule what should be done
with the payment of the marriage contract, as the Gemara claimed.

ישא דְּ נָ ְפל ּו ָל ּה ְּכ ׁ ֶש ִהיא
ָ ׁ  ֵר: ַא ַ ּביֵ י ֲא ַמרThe Gemara presents a third resolution to the apparent inconsis ֵס ָיפא דְּ נָ ְפל ּו ָל ּה ְּכ ׁ ֶש ִהיא,וֹמ ֶרת ָיָבם
ֶ  ׁשtency in Beit Shammai’s rulings in the mishna: Abaye said: The
first clause concerns a case in which property was bequeathed to
.ַּת ְח ָּתיו דְּ ַב ַﬠל
her when she was still a widow waiting for her yavam to perform
levirate marriage or ĥalitza, and the latter clause concerns a case
in which property was bequeathed to her when she was still under,
i.e., married to, her first husband,N before he died.

NOTES

The latter clause concerns a case in which property was
bequeathed to her when she was under her husband – ֵס ָיפא
דְּ נָ ְפל ּו ָל ּה ְּכ ׁ ֶש ִהיא ַּת ְח ָּתיו דְּ ַב ַﬠל: Most commentaries claim that
the present version of the Gemara’s text is the correct version:
When she was under her husband. Rav Hai Gaon had another
version that states: When she was under him. This allows for
Rav Hai Gaon’s unique explanation that the reference is not to
being married to her husband, but to being under the yavam,
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i.e., being bound to him through a levirate bond. Accordingly,
the dispute between Beit Hillel and Beit Shammai is, in Abaye’s
opinion, whether the yavam is entitled to at least a portion of the
property that enters and leaves the marriage with the woman, of
which the husband has a usufructuary interest. Do the rights of
the yavam fully parallel those of her husband, in which case he
would have rights, or does he have weaker rights, in which case
he should not be entitled to them at all?

