NOTES

“Or” comes to include an agent – יח אוֹ ְל ַר ּבוֹת ֶאת ַה ׁ ּ ָש ִל:
Ostensibly the term “or” is necessary to rule out the possibility that one would be liable to pay four or five times the
principal only if he both slaughtered and stole the animal
and did not include an agent. Why, then, is it understood in
this manner? One answer is that this derivation is in accordance with the tanna who maintains that even when the
conjunction “and” [vav] is written, it would be understood
that either slaughter or sale is suﬃcient to generate liability.
Alternatively, it would have been possible to indicate that
one is liable for either one of the actions by reversing the
order and writing: And he sold it and slaughtered it, as
clearly one could not slaughter the animal after selling it.
Therefore, this halakha of agency can be derived from the
fact that the term “or” is used here (Shita Mekubbetzet).
What is the rationale for the opinion of the Rabbis – ַמאי
ט ֲﬠ ַמיְ יה ּו דְּ ַר ָ ּבנַן:ַ The question is raised: Couldn’t the exemption of the Rabbis be attributed to the fact that they maintain that slaughtering by means of an agent does not
render the sender liable? The answer is that the derivation
from use of the word “or” is the accepted halakha, and the
Gemara sought to avoid a diﬃcult response. Furthermore,
if there is a dispute with regard to the halakha of one who
slaughters by means of another, there would have been no
point in citing the special cases of one who slaughtered on
Shabbat or for idolatry (Ra’ah; Rabbeinu Crescas Vidal).
HALAKHA

Slaughter by means of another – יחה ַﬠל יְ ֵדי ַא ֵחר
ָ ט ִב:ְ If
one stole an ox or sheep and gave it as a gift, or gave it to
another to slaughter and the recipient did so, or gave it to
another to sell and the recipient sold it, the thief is liable for
payment of four or five times the principal, in accordance
with the exposition of the Sages here that there is a special
halakha in the case of one who slaughters a stolen animal
(Rambam Sefer Nezikim, Hilkhot Geneiva 2:10).

 ״אוֹ״ – ְל ַר ּבוֹת: ְד ֵבי ַר ִ ּבי יִ ׁ ְש ָמ ֵﬠאל ָּתנָ אThe Sages of the school of Rabbi Yishmael taught a diﬀerent source
– ״ת ַחת״
ַּ : דְּ ֵבי ִחזְ ִקיָּה ָּתנָא.יח  ֶאת ַה ׁ ּ ָש ִלfor the halakha that one is liable for slaughter by means of an agent.
It is written: “And slaughter it or sell it”; the term “or” comes to
.יח ְל ַר ּבוֹת ֶאת ַה ׁ ּ ָש ִל
include an agent.N The Sages of the school of Rabbi Ĥizkiyya
taught a diﬀerent proof from the same verse: “He shall pay…for an
ox…for a sheep”; the term “for” comes to include an agent.H
יכא ִמ ֵידי
ָּ  ִמי ִא:ַמ ְת ִקיף ָל ּה ָמר זו ְּט ָרא
 וְ ָﬠ ֵביד,יחיַּ יב
ַ דְּ ִאילּ ּו ֲﬠ ַבד ִאיה ּו ָלא ִמ
יח ו ִּמ ַחיַּ יב? ִאיה ּו ָלאו ִמ ׁ ּשוּם דְּ ָלא ׁ ָש ִל
יה ִ ּב ְד ַר ָ ּבה
ַ ִמ
ּ  ֶא ָּלא ִמ ׁ ּשוּם דְּ ָקם ֵל,יחיַּ יב
.ֵיה
ּ ִמ ּינ

Mar Zutra strongly objects to this halakha. Is there any matter with
regard to which if one performs it himself, he is not liable, and yet
if his agent performs it he is liable? Had he slaughtered the animal
himself on Shabbat he would have been exempt from payment. How,
then, is he liable if he does so by means of an agent? The Gemara
answers: He is exempt not due to the fact that he is not liable for
the slaughter; rather, he is exempt due to the fact that he receives
the greater of the two punishments, the death penalty, for his desecration of Shabbat. He is liable for both the slaughter and the
desecration of Shabbat. In practice, he receives the more severe
punishment. However, when he appoints an agent, there is no liability for the desecration of Shabbat, and therefore he must pay for the
slaughter.

 ַמאי ַט ֲﬠ ַמיְ יה ּו,ח ַﬠל יְ ֵדי ַא ֵחר טוֹב
ֵ  ִאי ְ ּבThe Gemara returns to Rabbi Yoĥanan’s explanation of the baraita.
? דְּ ַר ָ ּבנַן דְּ ָפ ְט ִרי? ַמאן ֲח ָכ ִמיםIf the baraita is referring to the case of one who slaughtered by
means of another, what is the rationale for the opinion of the
Rabbis,N who exempt him from payment? As the thief did not
perform a transgression for which he is liable to receive the death
penalty, why is he exempt from payment for slaughtering the animal? The Gemara answers: Who are the Rabbis who disagree with
Rabbi Meir in this case?

Perek III
Daf 34 Amud a
HALAKHA

Slaughter that is improper – יטה ׁ ֶש ֵאינָ ּה ְראוּיָה
ָ ש ִח:
ְ ׁ In general the ruling is contrary to the opinion of Rabbi Shimon,
and improper slaughter is considered an act of slaughter.
Consequently, if a thief slaughtered an ox or lamb that was
discovered to be a tereifa, he is liable to pay four or five
times the principal. Similarly, if an animal was slaughtered
in a manner that does not permit its consumption, e.g.,
it was a tereifa, one who slaughters its oﬀspring on the
same day is liable for transgressing the prohibition against
slaughter of an animal itself and its young on a single
day. Nevertheless, one who performs an improper act of
slaughter on a bird or undomesticated animal is exempt
from covering the blood (see Ĥullin 85a), as in that regard
it is not considered a bona fide act of slaughter, based on
the unattributed mishna in accordance with the opinion of
Rabbi Shimon (Rambam Sefer Kedusha, Hilkhot Sheĥita 12:6,
14:10 and Sefer Nezikim, Hilkhot Geneiva 2:8; Shulĥan Arukh,
Yoreh De’a 16:9, 28:17; Tur, Ĥoshen Mishpat 350).
One who slaughters on Shabbat or on Yom Kippur –
וֹחט ְ ּב ׁ ַש ָ ּבת ו ְּביוֹם ַה ִּכ ּפו ִּרים
ֵ ה ׁ ּש:ַ Although one who slaughters
an animal on Shabbat is liable to be executed and one who
does so on Yom Kippur is liable to receive karet or lashes,
the slaughter is valid, in accordance with the mishna in
Ĥullin (Rambam Sefer Kedusha, Hilkhot Sheĥita 1:29; Shulĥan
Arukh, Yoreh De’a 11:2).
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יטה
ָ  ׁ ְש ִח: דְּ ָא ַמר,ַר ִ ּבי ׁ ִש ְמעוֹן ִהיא
.יטה
ָ ׁ ֶש ֵאינָ ּה ְראוּיָ ה – ל ֹא ׁ ְש ָמ ּה ׁ ְש ִח
 ֶא ָּלא,בוֹדה זָ ָרה וְ ׁשוֹר ַה ּנ ְִס ָקל
ָ ָה ֵתינַ ח ֲﬠ
,יטה ְראוּיָ ה ִהיא
ָ יטת ׁ ַש ָ ּבת – ׁ ְש ִח
ַ ׁ ְש ִח
,וֹחט ְ ּב ׁ ַש ָ ּבת ו ְּביוֹם ַה ִּכ ּפו ִּרים
ֵ  ַה ׁ ּש:דִּ ְתנַן
יטתוֹ
ָ ַאף ַﬠל ּ ִפי ׁ ֶש ִּמ ְת ַחיֵּ יב ְ ּבנַ ְפ ׁשוֹ – ׁ ְש ִח
!ְּכ ׁ ֵש ָרה

It is Rabbi Shimon, who said: The legal status of slaughter that
is improper,HN in that it does not render the meat fit to be eaten, is
not that of slaughter. Therefore, one is not liable for slaughter of
the animal. The Gemara asks: This works out well with regard to
idolatry and the ox that is stoned, as their slaughter is ineﬀective
in rendering the meat fit to be eaten; however, the slaughter on
Shabbat is a proper act of slaughter, as we learned in a mishna
(Ĥullin a): In the case of one who slaughters an animal on
ShabbatN or on Yom Kippur,H although he is liable to receive
the death penalty for desecrating Shabbat, his slaughter is valid
and the meat may be eaten.
NOTES

Slaughter that is improper – יטה ׁ ֶש ֵאינָ ּה ְראוּיָה
ָ ש ִח:
ְ ׁ Rabbi Shimon apostate, in which case everyone agrees that his slaughter is
defines slaughter as an action that renders the animal fit to be invalid? How, then, can one say that slaughter on Shabbat is
eaten. If the slaughter is ineﬀective it is not considered slaughter valid? There are several answers oﬀered. Tosafot on Ĥullin 14a
at all; rather, it is as though one killed the animal by some other claim that only one who desecrates Shabbat in public is an
means. Consequently, wherever a particular halakha depends apostate. The case here is referring to one who slaughtered the
on performance of an act of slaughter, ineﬀective slaughter does animal in private. Rabbeinu Crescas Vidal agrees. In addition,
not meet that requirement. Even the Rabbis concede that one Tosafot explain that the act of slaughter that renders one an
who kills an animal in a manner other than slaughter, e.g., by apostate is not invalid; rather, all subsequent acts of slaughter are
stabbing it, does not meet the requirement of slaughter. Tosafot invalid. The Ran in tractate Ĥullin explains that it is only the conprove that although the term in the Torah in this context is teviĥa clusion of the act of slaughter that renders one an apostate, but
and not sheĥita, which is the standard term for slaughter, the the slaughter that rendered the animal permitted was already
reference is to slaughter.
complete. In the Rambam’s Commentary on the Mishna, it is
explained in Ĥullin that this is referring only to one who slaughOne who slaughters on Shabbat, etc. – וֹחט ְ ּב ׁ ַש ָ ּבת וכו׳
ֵ ה ׁ ּש:ַ The ters unwittingly, and therefore the slaughter is not invalidated
early commentaries ask: Isn’t one who desecrates Shabbat an as that of an apostate.

: דְּ ַתנְ יָ א,יוֹחנָ ן ַה ַּסנְ דְּ ָלר
ָ  ָס ַבר ָל ּה ְּכ ַר ִ ּביThe Gemara answers: The tanna of the baraita under discussion
holds in accordance with the opinion of Rabbi Yoĥanan
–  ְ ּב ֵמזִ יד,ֹאכל
ַ  ְ ּב ׁשוֹגֵ ג – י,ַה ְמ ַב ׁ ּ ֵשל ְ ּב ׁ ַש ָ ּבת
HaSandlar, as it is taught in a baraita:
:אוֹמר
ֵ  ַר ִ ּבי יְהו ָּדה. דִּ ְב ֵרי ַר ִ ּבי ֵמ ִאיר,ֹאכל
ַ ל ֹא י
With regard to one who cooks on Shabbat,HN if he did so unwit ְ ּב ֵמזִ יד – ל ֹא,ֹאכל ְלמוֹצָ ֵאי ׁ ַש ָ ּבת
ַ ְ ּב ׁשוֹגֵ ג – י
tingly, he may eat the food he cooked; if he did so intentionally,
:אוֹמר
ֵ יוֹחנָ ן ַה ַּסנְ דְּ ָלר
ָ  ַר ִ ּבי.עוֹל ִמית
ָ ֹאכל
ַ י
he may not eat it at all. This is the statement of Rabbi Meir.N
 וְ ל ֹא, ְ ּב ׁשוֹגֵ ג – יֵ ָא ֵכל ְלמוֹצָ ֵאי ׁ ַש ָ ּבת ַל ֲא ֵח ִריםRabbi Yehuda says: If he cooked unwittingly he may eat at the
conclusion of Shabbat,N as the Sages penalized even one who
 ל ֹא לוֹ וְ ל ֹא,עוֹל ִמית
ָ  ְ ּב ֵמזִ יד – ל ֹא יֵ ָא ֵכל.לוֹ
sinned unwittingly in that they prohibited him from deriving
.ַל ֲא ֵח ִרים
immediate benefit from the dish that he cooked; if he sinned
intentionally, he may not eat from it ever.
Rabbi Yoĥanan HaSandlar says: If he did so unwittingly, the
food may be eaten at the conclusion of Shabbat by others but
not by him; if he did so intentionally, it may not be eaten ever,
neither by him nor by other Jews. According to Rabbi Yoĥanan
HaSandlar, food prepared by means of intentional desecration of
Shabbat is unfit to be eaten. That is true with regard to cooking
food on Shabbat and with regard to slaughtering an animal on
Shabbat.
יוֹחנָן ַה ַּסנְ דְּ ָלר? ִּכ ְד ָד ֵר ׁיש
ָ ַמאי ַט ֲﬠ ָמא דְּ ַר ִ ּבי
ָ נְש
ׂ ִ ית ָחא דְּ ֵבי
ְ ַר ִ ּבי ִחיָּ יא ַא ּ ִפ
 ״ו ׁ ְּש ַמ ְר ֶּתם:יאה
 ַמה ּק ֶוֹד ׁש.ֶאת ַה ׁ ּ ַש ָ ּבת ִּכי ק ֶֹד ׁש ִהיא ָל ֶכם״
ָאסוּר ַ ּב ֲא ִכ ָילה ַאף ַמ ֲﬠ ֵ ׂשה ׁ ַש ָ ּבת ֲאסו ִּרין
 ִאי ַמה ּק ֶוֹד ׁש ָאסוּר ַ ּב ֲהנָ ָאה ַאף.ַ ּב ֲא ִכ ָילה
לוֹמר
ַ ַמ ֲﬠ ֵ ׂשה ׁ ַש ָ ּבת ָאסוּר ַ ּב ֲהנָ ָאה – ַּת ְלמוּד
. ׁ ֶש ָּל ֶכם יְ ֵהא,״ל ֶכם״
ָ

HALAKHA

One who cooks on Shabbat – ה ְמ ַב ׁ ּ ֵשל ְ ּב ׁ ַש ָ ּבת:ַ With
regard to a Jew who performed prohibited labor on
Shabbat, e.g., cooking, if he did so intentionally, it is
permanently prohibited for him to derive benefit from
that labor, while others may eat the food immediately
at the conclusion of Shabbat. If he did so unwittingly,
it is permitted both for him and for others to eat the
dish at the conclusion of Shabbat. The halakha is ruled
in accordance with the opinion of Rabbi Yehuda in his
dispute with Rabbi Meir. The Ran adds that the ruling is based on the statement of Rav in Ĥullin, where
he ruled in accordance with the opinion of Rabbi
Meir for Torah scholars but in accordance with the
opinion of Rabbi Yehuda for ignorant people, so that
they will not come to treat Shabbat prohibitions with
contempt (Rambam Sefer Zemanim, Hilkhot Shabbat
6:23; Shulĥan Arukh, Oraĥ Ĥayyim 318:1).

The Gemara asks: What is the rationale for the opinion of Rabbi
Yoĥanan HaSandlar? The Gemara explains: It is as Rabbi Ĥiyya
taught at the entrance to the house of the Nasi. It is written: “And
you shall observe Shabbat, for it is sacred to you; he who profanes
it shall be put to death” (Exodus : ); just as with regard to a
sacred item consecrated to the Temple, eating it is prohibited, so
too, with regard to food produced through action that desecrates
Shabbat, eating it is prohibited. The Gemara asks: If so, perhaps
the analogy should be extended to include the following: Just as
with regard to a sacred item, deriving benefit from it is prohibited,
so too, with regard to the product of an action that desecrates
Shabbat, deriving benefit from it should be prohibited. The
Gemara answers: The verse states: “It is sacred to you” (Exodus
: ), indicating that it shall be yours in the sense that one may
derive benefit from it.

יה
ָ ״מ ַח ֲל ֶל
ְ לוֹמר
ַ  ַּת ְלמוּד. יָ כוֹל ֲא ִפילּ ּו ְ ּב ׁשוֹגֵ גThe Gemara asks: Based on the analogy between actions that des. וְ ל ֹא ְ ּב ׁשוֹגֵ ג, ָ ְ ּב ֵמזִ יד ָא ַמ ְר ִּתי ְלך, מוֹת יו ָּמת״ecrate Shabbat and sacred items, one might have thought that even
if the action was performed unwittingly it should be prohibited to
eat its product, as is the case with regard to sacred items. Therefore,
the verse states: “He who profanes it shall be put to death” (Exodus : ), indicating that it is with regard to one who desecrates
Shabbat intentionally that I stated to you this analogy to sacred
items,N as the verse is clearly referring to one who is liable to receive
the death penalty, and not with regard to one who desecrates
Shabbat unwittingly, who is not executed.
NOTES

Benefit from prohibited labor on Shabbat – אכת ׁ ַש ָ ּבת
ֶ הנָ ָאה ִמ ְמ ֶל:ֲ
In the Shita Mekubbetzet it is explained that there are three diﬀerent
rationales mentioned here. First, the Sages penalized the sinner so
that he would not profit from his transgression. Others explain that
the Sages issued a decree penalizing one who acted unwittingly
due to an intentional sinner. Second, they did not want people to
benefit from prohibited labor performed on Shabbat. Third, due
to the verse “It is sacred to you” (Exodus 31:14), the product of labor
performed on Shabbat is forbidden.

transgressor according to Rabbi Yehuda. The legal status of an
intentional sinner according to Rabbi Yehuda parallels that of an
unwitting sinner according to Rabbi Yoĥanan HaSandlar. However, Rashi here states that according to Rabbi Meir, one who
cooks intentionally may never partake of that dish (see Shita
Mekubbetzet).

He may eat at the conclusion of Shabbat – ֹאכל ְלמוֹצָ ֵאי ׁ ַש ָ ּבת
ַ י:
Rashi in Ĥullin states that this does not mean that the food may be
eaten immediately after Shabbat. After the conclusion of Shabbat
Intentionally, he may not eat it; this is the statement of Rabbi one must wait until the period of time that would be suﬃcient for
Meir – ֹאכל דִּ ְב ֵרי ַר ִ ּבי ֵמ ִאיר
ַ ב ֵמזִ יד ל ֹא י:ּ ְ According to most early com- the food to have been prepared from the beginning has elapsed.
mentaries, Rabbi Meir’s statement: If he did so intentionally he may This is based on the concept that the Sages did not want the sinner
not eat it, refers not just to the sinner himself; rather, this dish may to benefit from labor performed on Shabbat.
not be consumed on Shabbat at all. Rabbi Meir did not formulate
his opinion as: It may not be eaten, for stylistic reasons, to use It is with regard to one who desecrates Shabbat intentionally
parallel phrasing in both parts of his statement. Similarly, Rabbi that I stated to you – ָב ֵמזִ יד ָא ַמ ְר ִּתי ְלך:ּ ְ The Rashash asks why Rabbi
Yehuda’s statement below must be explained by suggesting that Yoĥanan HaSandlar did not explain that the food is prohibited only
he too employed a uniform mode of expression. The commentar- if one was forewarned, since if he is not forewarned he is not liable
ies further state that Rabbi Meir permits even an intentional sinner to be executed. In fact, in Gilyon HaShas, Sefer HaPardes is cited,
to partake of the dish after the conclusion of Shabbat. Based on which explains, according to Rashi, that Rabbi Yoĥanan HaSandlar
the Gemara in tractate Ĥullin, the legal status of an intentional holds that only the product of labor performed on Shabbat by one
sinner according to Rabbi Meir parallels that of an unwitting who was forewarned is permanently forbidden.
. פרק ג׳ דף לד. KeTUBoT . Perek III . 34a
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NOTES

Rav Aĥa and Ravina disagree with regard to this
matter – פ ִליגִ י ָ ּב ּה ַרב ַא ָחא וְ ָר ִבינָ א:ְ ּ Most early commentaries, beginning with Rabbeinu Ĥananel, maintain
that this is a dispute based only on the opinion of
Rabbi Yoĥanan HaSandlar. Even so, most halakhic
authorities do not consider this as proof that the halakha is in accordance with his opinion, although some
ge’onim rule based on this Gemara that the halakha is
in accordance with his opinion. The Ramban cites a
diﬀerent interpretation. He suggests that the tanna’im
disagree with regard to the correct exposition of the
verse “It is sacred to you.” Rabbi Meir maintains that
the product of prohibited labor is sacred only on the
sacred day itself, Rabbi Yehuda claims that it is sacred
and prohibited only to one who desecrated Shabbat
intentionally, while Rabbi Yoĥanan HaSandlar contends that if Shabbat was willfully desecrated, the
resulting product is sacred and prohibited to all.
And according to the one who said it is prohibited
by rabbinic law what is the rationale, etc. – ו ְּל ַמאן
דְּ ָא ַמר דְּ ַר ָ ּבנַן ַמאי ַט ֲﬠ ַמיְ יה ּו וכו׳: The Maharshal asks: Even
if the prohibition is by rabbinic law, the meat may not
be eaten, and one should therefore be exempt from
punishment for the slaughter of the stolen animal. He
cites proof from the fact that if one betroths a woman
with an object from which it is prohibited to derive
benefit by rabbinic law, the betrothal does not take
eﬀect even by Torah law. In the Shita Mekubbetzet it
is explained that the Sages issued the decree that the
meat may not be eaten as a stringency, and not as a
leniency. The Rashash maintains that there is a diﬀerence between the authority of the court to declare
one’s property ownerless, which influences the legal
status of an item even by Torah law, and issuing a
decree that slaughter is unfit, which does not influence the legal status by Torah law.
Once he slaughtered the animal a bit – יה
ּ ֵּכיוָ ן דְּ ׁ ָש ַחט ֵ ּב
פו ְּר ָּתא:ּ Even according to the opinion that one cannot
render forbidden an object that is not his, that is only
with regard to rendering the object forbidden without
performing an action. However, if one performs an
action that directly aﬀects the object, he renders it
forbidden even if it does not belong to him (Ritva;
see Rashba).
And Rabbi Meir holds in accordance with the opinion of Rabbi Shimon, who said that the legal status
of an object that eﬀects monetary loss – וְ ָס ַבר ָל ּה
כ ַר ִ ּבי ׁ ִש ְמעוֹן דַּ ֲא ַמר דָּ ָבר ַהגּ ֵוֹרם ְל ָממוֹן:ְּ Tosafot ask why
this is necessary, as it is well known that Rabbi Meir
adjudicates cases of indirect damage. In other words,
if one harms another in a manner that is not discernible, or damages an item that is worthless in and of
itself, if he causes financial loss he must reimburse his
victim. Several answers are oﬀered. Many early commentaries accept the claim of Tosafot, who claim that
there is a diﬀerence between the two cases. Although
Rabbi Meir adjudicates cases of indirect damage, that
does not mean that he deems the object itself to
be worth money. It is merely an obligation by rabbinic law to compensate the victim. Rabbi Shimon,
in contrast, maintains that legal status of an object
that eﬀects monetary loss is like that of actual money
(see Ramban).

: ַחד ֲא ַמר:ּ ְפ ִליגִ י ָ ּב ּה ַרב ַא ָחא וְ ָר ִבינָ א
: וְ ַחד ֲא ַמר,יתא
ָ ְאוֹרי
ַ ְַּמ ֲﬠ ֵ ׂשה ׁ ַש ָ ּבת ד
.אוֹריְ ָיתא – ְּכ ַד ֲא ָמ ַרן
ַ ְּ ַמאן דַּ ֲא ַמר ד,דְּ ַר ָ ּבנַן
 ״ק ֶֹד ׁש:ַמאן דְּ ָא ַמר דְּ ַר ָ ּבנַ ן – ָא ַמר ְק ָרא
.קוֹד ׁש
ֶ יה
ָ  וְ ֵאין ַמ ֲﬠ ֶ ׂש,קוֹד ׁש
ֶ ִהיא״ – ִהיא

The Gemara comments: Rav Aĥa and Ravina disagree with regard
to this matter.N One said: The product of an action that desecrates
Shabbat is prohibited by Torah law, and one said that it is prohibited
by rabbinic law. With regard to the one who said that it is prohibited
by Torah law, it is as we said, that it is based on the verse interpreted
by Rabbi Ĥiyya. And the one who said that it is prohibited by rabbinic law holds that the verse states: “It is sacred,” from which he
infers: It is sacred, but the product of its actions is not sacred, and
therefore, by Torah law it may be eaten.

 ַמאי ַט ֲﬠ ַמיְ יה ּו דְּ ַר ָ ּבנַן, ו ְּל ַמאן דְּ ָא ַמר דְּ ַר ָ ּבנַןThe Gemara asks: And according to the one who said it is prohibited
N
. דְּ ָפ ְט ִרי? ִּכי ָקא ּ ָפ ְט ִרי ַר ָ ּבנַן – ַא ׁ ּ ְש ָא ָראby rabbinic law, what is the rationale for the opinion of the Rabbis
who exempt the thief from payment for the slaughter performed by
his agent on Shabbat? By Torah law, the slaughter is valid. The Gemara
answers: When the Rabbis exempt the thief from payment, it is with
regard to the rest of the cases, i.e., one who slaughters for idolatry or
an ox sentenced to stoning, not with regard to Shabbat.
יה
ָ ח ַל ֲﬠ טוֹב
ֵ
ּ  ֵּכיוָ ן דְּ ׁ ָש ַחט ֵ ּב,בוֹדה זָ ָרה
–  ִא ָידךְ ִּכי ָקא ָט ַבח,יה
ּ ּפו ְּר ָּתא ִא ְּית ַסר ֵל
אוֹמר
ֵ  ְ ּב:יה ָקא ָט ַבח! ֲא ַמר ָר ָבא
ּ ָלאו דְּ ָמ ֵר
.עוֹב ָד ּה״
ְ יחה הוּא
ָ ״בגְ ַמר זְ ִב
ִּ

The Gemara asks the following question with regard to Rabbi Meir’s
opinion that one who slaughters for idolatry is liable to pay the
owner for the animal. Once he slaughtered the animal a bit,N at the
very start of the act of slaughter, it is prohibited for him to derive
benefit from the animal because it is an animal sacrificed to idolatry;
and when he slaughters the rest, it is not the animal that belongs to
its owner that he is slaughtering. Since it is prohibited to derive
benefit from the animal, it has no value and there is no ownership.
Rava said: It is referring to one who says, prior to the slaughter, that
he is worshipping the idol only at the completion of the slaughter,
and therefore the prohibition takes eﬀect only then.

!יה הוּא דְּ ָק ָט ַבח
ּ ׁשוֹר ַה ּנ ְִס ָקל – ָלאו דִּ ֵיד
 ָה ָכא ְ ּב ַמאי ָﬠ ְס ִקינַ ן – ְּכגוֹן:ֲא ַמר ַר ָ ּבה
,וֹמר
ֵ  וְ ִהזִּ יק ְ ּב ֵבית ׁש,וֹמר
ֵ ׁ ֶש ְּמ ָסרוֹ ְל ׁש
 וּגְ נָ בוֹ ַ ּג ָּנב,וֹמר
ֵ ינֵיה ְ ּב ֵבית ׁש
ּ ִּוְ נִ גְ ַמר ד
.וֹמר
ֵ ִמ ֵ ּבית ׁש

The Gemara asks the following question with regard to Rabbi Meir’s
opinion that one who slaughters the ox that is stoned is liable to
pay for the slaughter. Why is he liable? It is not the owner’s ox that
he is slaughtering, since once the ox is sentenced to be stoned it is
prohibited to derive benefit from it. Rabba said: With what are we
dealing here? We are dealing with a case where the owners entrusted
the ox to a bailee and the ox injured another person while in the
bailee’s house, and it was sentenced to be stoned while in the
bailee’s house, and the thief then stole it from the bailee’s house
and slaughtered it.

 וְ ָס ַבר,וְ ַר ִ ּבי ֵמ ִאיר ָס ַבר ָל ּה ְּכ ַר ִ ּבי יַ ֲﬠקֹב
– ָל ּה ְּכ ַר ִ ּבי ׁ ִש ְמעוֹן; ָס ַבר ָל ּה ְּכ ַר ִ ּבי יַ ֲﬠקֹב
וֹמר
ֵ  ֶה ֱחזִ ירוֹ ׁש, ַאף ִמ ׁ ּ ֶש ִּנגְ ַמר דִּ ינוֹ:דַּ ֲא ַמר
, וְ ָס ַבר ָל ּה ְּכ ַר ִ ּבי ׁ ִש ְמעוֹן.ִל ְב ָﬠ ָליו – מו ְּחזָ ר
. דָּ ָבר ַה ּג ֵוֹרם ְל ָממוֹן ְּכ ָממוֹן דָּ ֵמי:דַּ ֲא ַמר

And this solution is based on the fact that Rabbi Meir holds in accordance with the opinion of Rabbi Ya’akov and holds in accordance
with the opinion of Rabbi Shimon. He holds in accordance with
the opinion of Rabbi Ya’akov, who said: Even after the ox was sentenced to be stoned, if the bailee returned it to its owners, it is
returned. Despite the fact that the ox is now worthless, as no benefit
may be derived from it, since the bailee returned an ox that is physically intact the owner has no claim against him. And Rabbi Meir
holds in accordance with the opinion of Rabbi Shimon, who said
that the legal status of an object that eﬀects monetary lossNH is like
that of money. Even in the case of an object that is worthless, if its
elimination causes monetary loss because it must be replaced, it is
considered to have value. In this case, although the ox has no value in
and of itself, slaughtering the animal prevents the bailee from returning it intact to the owner, requiring him to pay the owner the value of
the ox before it was sentenced to be stoned. Consequently, the thief
must reimburse the bailee, as the ox has value for the bailee.

,ח ַﬠל יְ ֵדי ַﬠצְ מוֹ טוֹב
ֵ עוֹלם ְ ּב
ָ  ְל: ַר ָ ּבה ָא ַמרRabba said: Actually, contrary to Rabbi Yoĥanan’s explanation of
the baraita, it is referring to one who slaughters the animal himself,
HALAKHA

An object that eﬀects monetary loss – דָּ ָבר ַהגּ ֵוֹרם ְל ָממוֹן: If one
stole consecrated items from the house of the one who consecrated them, then although the owner is responsible to replace
the items the thief is not liable to pay double the principal because,
contrary to the ruling of Rabbi Shimon, the legal status of an
object that eﬀects monetary loss is not that of money. This is
a case of an object that eﬀects monetary loss, as the owner is
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obligated to bring replacement oﬀerings. The Shakh adds that
although the halakha is that one adjudicates cases of indirect
damage and deems one who inflicts that damage liable to pay
compensation, most authorities maintain that that is a diﬀerent
issue (Rambam Sefer Nezikim, Hilkhot Geneiva 2:1; Shulĥan Arukh,
Ĥoshen Mishpat 386:2).

Perek III
Daf 34 Amud b
,יה
ֶ ,וְ ַר ִ ּבי ֵמ ִאיר
ּ לוֹקה ו ְּמ ׁ ַש ֵּלם ִאית ֵל
, וְ ׁ ָשאנֵי ָהנֵי.יה
ּ ֵמת ּו ְמ ׁ ַש ֵּלם ֵלית ֵל
,דְּ ִחידּ ו ּׁש הוּא ׁ ֶש ִחידְּ ׁ ָשה ּת ָוֹרה ִ ּב ְקנָס
 וְ ָאזְ ָדא.ַאף ַﬠל ַ ּגב דְּ ִמ ְיק ִטיל – ְמ ׁ ַש ֵּלם
 ָהיָ ה ְ ּג ִדי: דְּ ָא ַמר ַר ָ ּבה,יה
ּ ַר ָ ּבה ְל ַט ֲﬠ ֵמ
 ׁ ֶש ְּכ ָבר,ָ ּגנוּב לוֹ ו ְּט ָבחוֹ ְ ּב ׁ ַש ָ ּבת – ַחיָּ יב
קוֹדם ׁ ֶשיָּ בֹא ִל ֵידי
ֶ נֵיבה
ָ ְנִ ְת ַחיֵּ יב ִ ּבג
–  ָ ּגנַ ב וְ ָט ַבח ְ ּב ׁ ַש ָ ּבת.יסוּר ׁ ַש ָ ּבת
ּ ִא
יחה
ָ נֵיבה – ֵאין ְט ִב
ָ  ׁ ֶש ִאם ֵאין ְ ּג,ּ ָפטוּר
.וְ ֵאין ְמ ִכ ָירה

and Rabbi Meir is of the opinion that one is flogged and pays,
but is not of the opinion that one dies by execution and pays.
And these halakhot are diﬀerent, as it is a novel element that
the Torah innovated with regard to the halakhic category of
fines;N although he is killed, he pays. And Rabba followed his
line of reasoningN stated elsewhere, as Rabba said: If one had a
stolen kid in his possession that he had stolen previously, and he
slaughtered it on Shabbat, he is liable to pay five times the principal for slaughtering the kid, as he was already liable for stealing
before he came to violate the prohibition against performing
labor on Shabbat. Although he slaughtered the goat on Shabbat,
a capital crime, he is liable for the payment because it is a fine.
However, if he stole the goat and slaughtered it on Shabbat,N he
is exempt from the payment of five times the principal as, if there
is no payment for theft,N due to his liability to receive the death
penalty for desecrating Shabbat, and his obligation to repay the
theft is not a fine, there is no liability for slaughter and there is
no liability for sale.

 ָהיָ ה ְ ּג ִדי ָ ּגנוּב לוֹ ו ְּט ָבחוֹ:וְ ָא ַמר ַר ָ ּבה
 ׁ ֶש ְּכ ָבר נִ ְת ַחיֵּ יב,ַ ּב ַּמ ְח ֶּת ֶרת – ַחיָּ יב
יס ּור
ּ קוֹדם ׁ ֶשיָּ בֹא ִל ֵידי ִא
ֶ נֵיבה
ָ ְִ ּב ג
, ָ ּגנַ ב וְ ָט ַבח ַ ּב ַּמ ְח ֶּת ֶרת – ּ ָפטוּר.ַמ ְח ֶּת ֶרת
יחה וְ ֵאין
ָ נֵיבה – ֵאין ְט ִב
ָ ׁ ֶש ִאם ֵאין ְ ּג
.ְמ ִכ ָירה

And Rabba said: If one had a stolen kid in his possession that he
had stolen previously, and he slaughtered it in the course of an
act of burglary,N he is liable to pay four or five times the principal,
as he was already liable for theft before he came to violate the
prohibition against burglary. However, if he stole and slaughtered an animal in the course of an act of burglary,H he is exempt.
Because the owner of the house is permitted to kill the burglar,
the status of the burglar is tantamount to one liable to receive the
death penalty. As, if there is no payment for theft, there is no
liability for slaughter and there is no liability for sale. Rabba’s
statements indicate that one pays the fines for slaughter or sale
even if he is liable to receive the death penalty.

HALAKHA

If he stole and slaughtered in the course of an act of burglary – גנַ ב וְ ָט ַבח ַ ּב ַּמ ְח ֶּת ֶרת:ּ ָ If a burglar broke into a house and
stole an animal and slaughtered it there, he is exempt, as it is
permitted to take his life at the time, as per the statement of
Rabba (Rambam Sefer Nezikim, Hilkhot Geneiva 9:13; Tur, Ĥoshen
Mishpat 351).

NOTES

As it is a novel element that the Torah innovated with regard
to the halakhic category of fines – דְּ ִחידּ ו ּׁש הוּא ׁ ֶש ִחידְּ ׁ ָשה ּת ָוֹרה
ב ְקנָס:ּ ִ In the Shita Mekubbetzet it is explained that Rashi is not
saying that the novel element in the Torah is that one who
is liable to pay a fine is executed and pays. Rather, the novel
element is the very imposition of a fine. Therefore, one cannot
derive the legal status of fines from other similar payments, and
as a result, one is liable to be executed and to pay. Whenever a
halakha in the Torah is characterized as novel, that means that
it is exceptional in certain respects, as the principles in eﬀect in
similar cases do not apply. Its halakhot are therefore unique; elements of other halakhot cannot be derived from it, nor can its
elements be derived from other halakhot. As for the novel element of fines, the Ĥatam Sofer writes that it is not that one pays
more than the damage he caused, as that is true about other
Torah punishments, e.g., corporal punishment, where there is
no necessary connection between the damage caused and the
penalty imposed. Instead, the novel element is that the fine is
paid to the victim rather than to the public treasury or to the
Sanctuary, which is generally the case with regard to sinners.

ing stated elsewhere. In Sefer HaĤokhma, Rabbeinu Barukh
explains that when the statement of the Sage is stated as an
elucidation of a mishna or the like, the Gemara says that he
followed his standard line of reasoning, as his explanation is
consistent with his practical halakhic ruling. However, if both
statements are halakhic rulings, the Gemara will question the
repetition.

If he stole and slaughtered on Shabbat – גנַ ב וְ ָט ַבח ְ ּב ׁ ַש ָ ּבת:ּ ָ
The early and later commentaries discuss the case of one who
stole on Shabbat and proceeded to slaughter or sell the animal
during the week. The Ritva and others infer from Rashi that in
that case he is liable to pay four or five times the principal. The
reason is that the theft committed on Shabbat is no longer
relevant, and when he takes the animal to slaughter or sells
it is as though the theft began at that moment. The Rashba
disagrees and maintains that in that case he is exempt, in
accordance with the principle that if there is no theft there
is no slaughter or sale either. Since one is not liable to pay for
theft on Shabbat, there is no liability for slaughter or sale. The
Shita Yeshana, cited in the Shita Mekubbetzet explains likewise.
And Rabba followed his line of reasoning – יה
ּ וְ ָאזְ ָדא ַר ָ ּבה ְל ַט ֲﬠ ֵמ: Several later commentaries address the fundamental aspects
A general question is raised here: When an amora repeats a of this dilemma. It appears that the dispute among the early
halakha, why does the Gemara sometimes react by asking: commentaries is dependent on the precise definition of theft
Didn’t he already state that once, while on other occasions the performed in the course of desecrating Shabbat. Is it considered
Gemara simply notes: And the Sage followed his line of reason- a full-fledged acquisition in every sense but the thief is exempt

from payment, or is it viewed as an incomplete acquisition and
considered as though there were no theft at all (Rabbi Akiva
Eiger; Or Same’aĥ; Kovetz Shiurim)?
As, if there is no payment for theft, etc. – נֵיבה וכו׳
ָ ש ִאם ֵאין ְ ּג:
ֶׁ
Although the fine for slaughter or sale is an independent fine,
independent of the mitzva to restore the stolen item to its
owner, it is a biblical decree that one is liable to pay four or five
times the principal, not merely three or four times. Based on that
biblical decree, if one is exempt from the obligation to return
the principal, he is exempt from paying the fine as well (Ritva).
The prohibition against burglary – א ּיסוּר ַמ ְח ֶּת ֶרת:ִ The halakha
of a burglar who breaks into a private home is stated in the
Torah: “If the thief is found breaking in, and is struck and dies,
there is no blood for him” (Exodus 22:1). The basic concept,
which is elucidated in tractate Sanhedrin, is that a thief breaking into a house is considered, with certain exceptions, as one
with the intention to commit murder if necessary. Therefore, if
the homeowner kills him, he is exempt. Since taking the life
of the burglar is permitted, his legal status is like that of one
sentenced to death, and therefore he is exempt from payment
for any damage that he may have caused at that moment. That
status is temporary, as once the burglar leaves the premises it
is no longer permitted to kill him and he is liable to pay for any
monetary liability that he may incur.
: פרק ג׳ דף לד. KeTUBoT . Perek III . 34b
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 דְּ ִאי ַא ׁ ְש ַמ ִﬠינַן ׁ ַש ָ ּבת – ִמ ׁ ּשוּם,יכא
ָ וּצְ ִר
 ֲא ָבל ַמ ְח ֶּת ֶרת,עוֹלם
ָ יסוּר
ּ יסו ָּר ּה ִא
ּ דְּ ִא
ימא ָלא; וְ ִאי
ָ יסוּר ׁ ָש ָﬠה הוּא – ֵא
ּ דְּ ִא
ַא ׁ ְש ַמ ִﬠינַן ַמ ְח ֶּת ֶרת – ִמ ׁ ּשוּם דְּ ַמ ְח ַּת ְר ּתוֹ
 ֲא ָבל ׁ ַש ָ ּבת דְּ ָב ֲﬠיָ א,זוֹ ִהיא ַה ְת ָר ָאתוֹ
.יכא
ָ  צְ ִר,ימא ָלא
ָ ַה ְת ָר ָאה – ֵא

The Gemara comments: And it was necessary for Rabba to state
this halakha with regard to both Shabbat and burglary; as, if he
had taught usN that one is exempt from payment only with regard
to Shabbat, it is because Shabbat is severe since punishment for
violation of its prohibition is an eternal prohibition, as whenever
witnesses testify that one desecrated Shabbat, he can be executed.
However, in the case of burglary, as punishment for violating its
prohibition is transitory, e.g., it is permitted for the homeowner to
kill the burglar only as long as the burglar remains on his property,
say that he is not exempt from payment. And if he taught us the
exemption only with regard to burglary, that would be because his
burglary is his forewarning. Because he certainly intends to kill the
homeowner, it is permitted for the homeowner to kill him without
forewarning. In that respect, burglary is a severe prohibition and
exempts one from payment. However, Shabbat, which requires
forewarning, is a less severe prohibition, and in that case, say that
one is not exempt from payment. Therefore, it was necessary for
Rabba to state the exemption in both cases.

 ָהיְ ָתה ּ ָפ ָרה ְ ּגנו ָּבה לוֹ:ָא ַמר ַרב ּ ַפ ּ ָפא
 ׁ ֶש ְּכ ָבר נִ ְת ַחיֵּ יב,ו ְּט ָב ָח ּה ְ ּב ׁ ַש ָ ּבת – ַחיָּ יב
יס ּו ר
ּ קוֹדם ׁ ֶשיָּ בֹא ִל ֵיד י ִא
ֶ יבה
ָ ִֵ ּב גְ נ
 ו ְּט ָב ָח ּה, ָהיְ ָתה ּ ָפ ָרה ׁ ְשאו ָּלה לוֹ.ׁ ַש ָ ּבת
יה
ּ יה ַרב ַא ָחא ְ ּב ֵר
ּ  ֲא ַמר ֵל.ְ ּב ׁ ַש ָ ּבת – ּ ָפטוּר
 ַרב ּ ַפ ּ ָפא ּ ָפ ָרה ֲא ָתא:דְּ ָר ָבא ְל ַרב ַא ׁ ִשי
!?ְל ַא ׁ ְשמו ִּﬠינַן

Rav Pappa said: If one had a stolen cow in his possession that he
had stolen previously and he slaughtered it on Shabbat, he is liable
to pay four or five times the principal as he was already liable for
theft before he came to violate the prohibition of Shabbat. If a
cow was lent to him and he slaughtered it on Shabbat,H he is
exempt from paying the fine. Rav Aĥa, son of Rava, said to Rav
Ashi: Is Rav Pappa coming to teach us the case of a cow? In other
words, what did Rav Pappa add that was not already clear from
Rabba’s statement? The same principle applies with regard to both
a kid and a cow. If one was liable to pay for the theft when he stole
the animal, he is liable to pay the fine for slaughter as well, even if
he is liable to receive the death penalty.

 ַרב ּ ַפ ּ ָפא ׁ ְשאו ָּלה ֲא ָתא:יה
ּ ֲא ַמר ֵל
,ְל ַא ׁ ְשמ ּו ִﬠינַ ן; ָס ְל ָקא דַּ ְﬠ ָּת ְך ָא ִמינָ א
יכה
ָ  ִמ ׁ ּ ְש ַﬠת ְמ ׁ ִש:הוֹאיל וְ ָא ַמר ַרב ּ ַפ ּ ָפא
ִ
 ָה ָכא,יה
ָ זוֹנוֹת
ֶ יה ִ ּב ְמ
ּ הוּא דְּ ִא ְת ַחיַּ יב ֵל
– .אוֹנָס ָיה
ֶ נַ ִמי ִמ ׁ ּ ְש ַﬠת ׁ ְש ֵא ָלה ִא ְת ַחיַּ יב ְ ּב
.ָקא ַמ ׁ ְש ַמע ָלן

Rav Ashi said to him: Rav Pappa is coming to teach us the halakha
with regard to a borrowed cow, as it could enter your mind to
say that since Rav Pappa said: It is from the moment of pulling
the animal into his domain that the borrower is obligatedH to
provide the animal’s sustenance, then here too, from the moment
of borrowingN he is liable to pay for its unavoidable accidents.
From that point, the animal is legally in his possession and therefore,
even if he slaughtered the animal on Shabbat he should be liable.
Therefore, he teaches us that one assumes liability for unavoidable
accidents only when they actually occur, and if that is on Shabbat,
he is exempt.

NOTES

And it was necessary; as, if he had taught us, etc. – יכא
ָ וּצְ ִר
דְּ ִאי ַא ׁ ְש ַמ ִﬠינַן וכו׳: Rashi and several other commentaries explain
that the Gemara here emphasizes that although one might have
thought otherwise, in each of these cases one is exempt from
punishment. Conversely, Tosafot and other early commentaries
(Ramban; Rashba) contend that the opposite is true: The point is
that one is obligated to pay the fine even though he violated a
prohibition that is punishable by death.

Here too, from the moment of borrowing, etc. – ָה ָכא נַ ִמי ִמ ׁ ּ ְש ַﬠת
ש ֵא ָלה וכו׳:
ְ ׁ The reason for the diﬀerence between these two
halakhot is that since one who borrows an animal is obligated
to guard it from that moment, he is also obligated to see to the
animal’s sustenance. In contrast, liability to pay for accidental
damage does not stem from his obligation to care for the animal;
rather, there is an independent obligation to compensate the
owner if there is an accident. Therefore, his liability begins only
from the moment that the accident transpires.

HALAKHA

If a cow was lent to him and he slaughtered it on Shabbat –
היְ ָתה ּ ָפ ָרה ׁ ְשאו ָּלה לוֹ ו ְּט ָב ָח ּה ְ ּב ׁ ַש ָ ּבת:ָ One who borrowed a cow from
another before Shabbat and stole and slaughtered it on Shabbat
is exempt from payment, as the liability to be punished for theft
and Shabbat desecration coincide. The halakha is in accordance
with the opinion of Rav Pappa, as his opinion does not contradict
the latter version of Rava’s statement. The early commentaries
disagree, both in terms of the understanding of the Gemara and
in terms of the Rambam’s ruling. Some (Meiri; Netivot HaMishpat,
Ĥoshen Mishpat 341:9) state that he is exempt only from paying
four or five times the principal but is liable to pay the principal,
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while others (Rabbi Meir HaLevi; Nimmukei Yosef ) state that he is
exempt from the principal as well (Rambam Sefer Nezikim, Hilkhot
Geneiva 3:4; Tur, Ĥoshen Mishpat 350).
From the moment of pulling that he is obligated – ִמ ׁ ּ ְש ַﬠת
יה
ּ מ ׁ ִש ָיכה הוּא דְּ ִא ְת ַחיַּ יב ֵל:ְ One who borrows an animal is obligated
to see to its sustenance and is liable for accidents (Shakh) from
the moment he pulls the animal, as per the opinion of Rav Pappa.
The Rema cites the opinion of Rabbeinu Yitzĥak and the Rosh that
even without pulling the animal, he is liable from the moment
its owners leave (Rambam Sefer Mishpatim, Hilkhot She’ela 1:4;
Shulĥan Arukh, Ĥoshen Mishpat 340:4).

– ִיח ָל ֶהן ֲא ִב ֶיהן ּ ָפ ָרה ׁ ְשאו ָּלה  ִה ּנ:ָא ַמר ָר ָבא
–  ֵמ ָתה,ִמ ׁ ְש ַּת ְּמ ׁ ִשין ָ ּב ּה ָּכל יְ ֵמי ׁ ְש ֵא ָל ָת ּה
יהם
ֶ  ִּכ ְסבו ִּרין ׁ ֶשל ֲא ִב.אוֹנְס ּה
ָ ֵאין ַחיָּ ִיבין ְ ּב
ִהיא ו ְּט ָבחו ָּה וַ ֲא ָכלו ָּה – ְמ ׁ ַש ְּל ִמין דְּ ֵמי ָ ּב ָ ׂשר
– יהן ַא ֲח ָריוּת נְ ָכ ִסים
ֶ ִיח ָל ֶהן ֲא ִב  ִה ּנ.ְ ּבזוֹל
.ַחיָּ ִיבין ְל ׁ ַש ֵּלם

יכא דְּ ַמ ְתנֵי
ָ ׁ יכא דְּ ַמ ְתנֵי ָל ּה ַא ֵר
ָּ  וְ ִא,ישא
ָּ ִא
– ישא
ָ ׁ  ַמאן דְּ ַמ ְתנֵי ָל ּה ַא ֵר.יפא
ָ ָל ּה ַא ֵּס
 ו ַּמאן, ו ְּפ ִליגָ א דְּ ַרב ּ ַפ ּ ָפא,ָּכל ׁ ֶש ֵּכן ַא ֵּס ָיפא
,ישא ָלא
ָ ׁ יפא – ֲא ָבל ַא ֵר
ָ דְּ ַמ ְתנֵי ָל ּה ַא ֵּס
.וְ ַהיְ ינ ּו דְּ ַרב ּ ַפ ּ ָפא

Rava said: If their father died and left them a borrowed cow,H
they may use it for the entire duration of the period for which it
was borrowed. The right to use a borrowed article continues even
after the borrower himself dies. However, if the cow died, they
are not liable to pay for its unavoidable accident,N as they did
not borrow the animal themselves. Similarly, if they thought the
cow was their father’sH and they slaughtered it and ate it, they
pay only a reduced assessment of the price of the meat.N They
are required to pay only for the benefit they received, not the damage they caused the owner. However, if their father left themN
property as a guaranteeN for return of the borrowed item, i.e., there
was a lien on the father’s property during his lifetime, they are
obligated to pay the entire sum of the damage.
The Gemara comments: Some teach this statement, that if the
father left property as a guarantee his heirs are liable to pay the
entire damage, with regard to the first clause of this halakha, and
some teach it with regard to the latter clause. The Gemara elaborates: According to the one who teaches it with regard to the first
clause,N when the animal died, all the more so would he teach
this halakha with regard to the latter clause, as since they slaughtered the animal they must pay full damages. And this approach
diﬀers with the opinion of Rav Pappa, who said that a borrower
is liable for accidents only when the incident occurs. And according
to the one who teaches it with regard to the latter clause, this
halakha applies only when they slaughtered and ate it; however,
with regard to the first clause, when it died, they would not be
liable, as the tanna too maintains that liability for unavoidable
accidents begins only when the incident occurs, not from when
the cow was borrowed. And this is consistent with the ruling of
Rav Pappa.

HALAKHA

If their father left them a borrowed cow – ִיח ָל ֶהן ִה ּנ
יהן ּ ָפ ָרה ׁ ְשאו ָּלה
ֶ א ִב:ֲ If one borrowed an animal and died,
his heirs may use the animal until the end of the period
for which it was borrowed. If the animal dies, they are
not liable to pay for the accident, as per the opinion of
Rava. However, their liability is like that of paid bailees,
as the Gemara states that they are exempt only from
accidents, from which it may be inferred that they are
liable for theft and loss (Baĥ). The Rosh writes that if
the lender says to the heirs: Return the article I lent or
assume responsibility to pay for accidents, it is binding
upon the heirs (Rambam Sefer Mishpatim, Hilkhot She’ela
1:5; Shulĥan Arukh, Ĥoshen Mishpat 341:3).
If they thought the cow was their father’s, etc. –
יהם וכו׳
ֶ כ ְסבו ִּרין ׁ ֶשל ֲא ִב:ִּ If the heirs inherited no property
from their father and slaughtered and ate the borrowed
cow under the mistaken impression that it belonged to
their father, they are required to pay only for the benefit
they received, not the damage they caused the owner. If
their father bequeathed property to them and the borrowed cow died or they slaughtered it, they reimburse
the owner the full value of his cow from the inherited
property. This is the opinion of the Rambam. His view is
disputed by the Ramban and the Rashba, who contend
that the Rambam’s approach corresponds with neither
the first version nor the latter version in the Gemara.
They rule in accordance with the latter version, and
Rava’s ruling is parallel to that of Rav Pappa. Therefore,
if the cow dies the heirs are exempt from payment even
if their father left them property as a guarantee. The
Rosh agrees. The Kesef Mishne and other commentaries
explain that the Rambam had a variant version of the
Gemara. The Shulĥan Arukh, like most authorities, rules
in accordance with the latter version of Rava’s statement
to exempt the heirs (Rambam Sefer Mishpatim, Hilkhot
She’ela 1:5; Shulĥan Arukh, Ĥoshen Mishpat 341:4).

NOTES

If it died they are not liable for its unavoidable accident –
אוֹנְס ּה
ָ מ ָתה ֵאין ַחיָּ ִיבין ְ ּב:ֵ The Ra’avad states that the heirs are
exempt from payments for accidents even if they actually use
the animal. He explains that the heirs inherit the rights to use
the animal, whereas the obligation to pay for accidents is a
personal obligation assumed by the borrower, which lapses
upon his death. The heirs never accepted responsibility to pay
for accidents. The Rashba questions this approach, in light of
the halakha that one who borrowed from a hirer is considered
to have borrowed from the owner himself. Accordingly, heirs
should also be viewed as having borrowed from their father
and therefore should be obligated to pay the owner of the
animal for accidents. The Ritva answers that even in a case of
a second borrower, his liability does not stem from his use of
the object but from the fact that he actually borrowed it and
thereby incurred the responsibility, as opposed to heirs, who
never assumed that. A diﬀerent explanation is suggested by
Rabbi Avraham Av Beit Din. He contends that heirs are exempt
from financial responsibility for accidents only if they had not
made use of the animal, but if they had used it they are considered to have borrowed it themselves. See HALAKHA for further
elaboration. The Ra’avad adds that even if they did not use the
animal, their responsibility is no less than the responsibility of
paid bailees, stemming from their right to use the animal.
Reduced assessment of the price of the meat – דְּ ֵמי ָ ּב ָ ׂשר ְ ּבזוֹל:
Based on Bava Kamma 146b, Rashi explains that this means that
they return the hide to the owner and pay two-thirds of the
standard market price of the meat. The Rid agrees. The Ramban

maintains that even in Bava Kamma that ruling is a later addition by the early ge’onim. Therefore, he asserts that there is no
connection between the two passages, and the Gemara here
simply means the value of meat sold at a reduced price.
If their father left them, etc. – יהן וכו׳
ֶ ִיח ָל ֶהן ֲא ִב ה ּנ:ִ The rationale
for the opinion that this statement relates to the latter clause is
subject to dispute among the early commentaries. According
to most versions of Rashi’s commentary, the heirs are liable due
to the fact that they neglected to assess the situation properly,
although some (Shita Mekubbetzet; Rashash) cite a variant reading that aligns Rashi’s opinion with that of most of the other
commentaries. The Ramban questions Rashi’s interpretation:
If that is the reason for their liability, what is the diﬀerence
whether or not their father left them property? He therefore
agrees with Tosafot that the heirs’ father should have informed
them that this cow did not belong to him. Since he neglected
to do so, payment is collected from his property, if any of his
property remains. Most early commentaries explain in this way,
despite the diﬃculty raised by the Rashba, that it is conceivable that he neglected to inform them due to circumstances
beyond his control, e.g., if he died suddenly, a diﬃculty that
does not exist according to Rashi’s explanation. Rabbi Meir
HaLevi explains that had their father not left them property,
there would be no need to consider the possibility that there
is some obligation incurred by their father when they come to
slaughter the animal, as he left them no property from which it
could be collected. Since they did not know the cow was borrowed, they are not liable. If, however, they inherited property

from their father, they know that if he was liable, e.g., because
he stole the animal, they are obligated to pay due to their own
assumption of responsibility for the animal and due to their
father’s obligation as well.
Property as a guarantee – א ֲח ָריוּת נְ ָכ ִסים:ַ According to Rashi
this refers specifically to property that can be mortgaged to
guarantee a loan, i.e., land. Although there are diﬀerent versions
of the Rambam’s ruling, apparently he maintains that after the
ordinance instituted by the ge’onim that when one takes a loan
there is a lien on all of one’s property, there is no diﬀerence
between land and other types of property. The commentaries
state that this dispute is related to the issue of whether the
ordinance that the debts of the father are bequeathed to an
heir is limited to a debt due to a loan or whether it applies to
all debts.
The one who teaches it with regard to the first clause, etc. –
ישא וכו׳
ָ ׁ מאן דְּ ַמ ְתנֵי ָל ּה ַא ֵר:ַ The Rambam rules that if the heirs
thought the cow was their father’s and their father left them
property, they are obligated to pay even if the cow died. Other
early commentaries question this ruling, as it appears to correspond neither with the first nor with the second version of
the Gemara. See HALAKHA for further elaboration. The Meiri
claims that the duty of the heirs to pay for the dead cow does
not result from their liability to pay for accidents, but from their
father’s obligation to return the article he borrowed. According
to his opinion, this halakha is unrelated to the Gemara’s discussion with regard to the relationship between the statement of
Rava and Rav Pappa.
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NOTES

What is the reason that he didn’t state his opinion in
accordance with the opinion of Rabbi Yoĥanan – ַמאי
יוֹחנָן
ָ ט ְﬠ ָמא ָלא ֲא ַמר ְּכ ַר ִ ּבי:ַ Although ostensibly the Gemara
could have said that Reish Lakish bases his opinion on
the fact that a careful reading of the mishna leads to the
conclusion that it is in accordance with the opinion of
Rabbi Meir, it was already proven above that it cannot
be said that the entire mishna is in accordance with the
opinion of Rabbi Meir. Therefore, that is not suﬃcient
to clarify why he explained it according to Rabbi Meir’s
opinion (Ritva). In the Shita Mekubbetzet it is explained at
length that all of the problems of the mishna are resolved
by Rabbi Yoĥanan’s explanation, including contradictions
with other mishnayot. That is not the case with the explanation of Reish Lakish.
Those unwittingly liable – י…שוֹגְ גִ ין
ׁ חיָּ ֵיב:ַ The word unwittingly is inaccurate here because the same halakha applies
even if they sinned intentionally, as according to Rabbi
Yoĥanan the decisive factor is not their state of mind but
whether or not they received a warning and consequently
whether or not they are punished. However, it could be
explained that Rabbi Yoĥanan deems anyone who acted
without forewarning as one who acted unwittingly
(Ritva).

יוֹחנָ ן ָלא ֲא ַמר ְּכ ֵר ׁיש
ָ ִ ּב ׁ ְש ָל ָמא ַר ִ ּבי
 ֶא ָּלא.מוֹקים ָל ּה ְּכ ַר ָ ּבנַן
ִ ָל ִק ׁיש – דְּ ָקא
ֵר ׁיש ָל ִק ׁיש ַמאי ַט ֲﬠ ָמא ָלא ֲא ַמר ְּכ ַר ִ ּבי
– יה
ָ
ּ  ֵּכיוָ ן דְּ ִאילּ ּו ַא ְתר ּו ֵ ּב: ְיוֹחנָן? ָא ַמר ָלך
.יה – נַ ִמי ּ ָפטוּר
ּ  ִּכי ָלא ַא ְתר ּו ֵ ּב,ּ ָפטוּר

Several possible solutions were proposed to resolve the apparent
contradiction between the mishna here that says that one who rapes
his sister pays a fine and the mishna in Makkot that says that he is
flogged. The Gemara comments: Granted, Rabbi Yoĥanan, who
explains the mishna as referring to a case where he was not forewarned, did not state his opinion in accordance with the opinion
of Reish Lakish, who explains that the mishna is in accordance with
the opinion of Rabbi Meir, as he establishes the mishna in accordance with the opinion of the Rabbis, a preferable option, as that
aligns the unattributed mishna with the halakha. However, what is
the reason that Reish Lakish didn’t state his opinion in accordance with the opinion of Rabbi Yoĥanan?N The Gemara answers:
Reish Lakish could have said to you: Since if they forewarned him
he is exempt from payment, when they did not forewarn him, he
is exempt as well.

ימי
ִ ִּ דְּ ִכי ֲא ָתא ַרב ד:ּוְ ָאזְ ד ּו ְל ַט ֲﬠ ַמיְ יהו
יבי
ֵ ָיבי ִמיתוֹת ׁשוֹגְ גִ ין וְ ַחיּ
ֵ ָ ַחיּ:ָא ַמר
יוֹחנָ ן
ָ  ַר ִ ּבי,ַמ ְל ֻקיּוֹת ׁשוֹגְ גִ ין וְ ָד ָבר ַא ֵחר
. ּ ָפטוּר: וְ ֵר ׁיש ָל ִק ׁיש ָא ַמר, ַחיָּ יב:ָא ַמר
 דְּ ָהא ָלא ַא ְתר ּו, ַחיָּ יב:יוֹחנָן ָא ַמר
ָ ַר ִ ּבי
 ֵּכיוָ ן דְּ ִאילּ ּו, ּ ָפטוּר: ֵר ׁיש ָל ִק ׁיש ָא ַמר.יה
ּ ֵ ּב
יה
ּ  ִּכי ָלא ַא ְתר ּו ֵ ּב,יה – ּ ָפטוּר
ּ ַא ְתר ּו ֵ ּב
.נַ ִמי ּ ָפטוּר

And Rabbi Yoĥanan and Reish Lakish each follow their standard
lines of reasoning in this regard, as when Rav Dimi came from
Eretz Yisrael to Babylonia, he said: With regard to those who unwittingly performed a transgression for which one is liableN to receive
the death penalty, or those who unwittingly performed a transgression for which one is liable to receive lashes, and that transgression also involved another matter, monetary payment, Rabbi
Yoĥanan said: He is liable to pay; since he sinned unwittingly he
did not receive the severe punishment. And Reish Lakish said he
is exempt. The Gemara clarifies the rationales for their statements.
Rabbi Yoĥanan said he is liable; since they did not forewarn him,
he sinned unwittingly. Reish Lakish said he is exempt; since if they
forewarned him he is exempt from payment, when they did not
forewarn him, he is exempt as well.

ִ  ֵאReish Lakish raised an objection to the opinion of Rabbi Yoĥanan
 ״וְ ל ֹא:יוֹחנָן
ָ יה ֵר ׁיש ָל ִק ׁיש ְל ַר ִ ּבי
ּ ית ֵיב
נוֹש יֵ ָﬠ ׁנֵש״
ׁ  יִ ְהיֶ ה ָאסוֹן ָﬠfrom the following verse, which describes a case where two people
fought and during their struggle they hurt a pregnant woman,
causing her to miscarry: “And yet no harm follow, he shall be
punished as imposed upon him by the woman’s husband” (Exodus
: ).

Perek III
Daf 35 Amud a
. דִּ ין ָאסוֹן,ַמאי ָלאו ָאסוֹן ַמ ָּמ ׁש? ָלא
יוֹחנָן ְל ֵר ׁיש
ָ יה ַר ִ ּבי
ּ  ֵא ִית ֵיב,ִא ָּיכא דְּ ָא ְמ ִרי
נוֹש יֵ ָﬠ ׁנֵש״
ׁ  ״וְ ל ֹא יִ ְהיֶ ה ָאסוֹן ָﬠ:ָל ִק ׁיש
. ָאסוֹן ַמ ָּמ ׁש,ַמאי ָלאו – דִּ ין ָאסוֹן? ָלא

Is this not referring to actual harm, i.e., the woman’s death? And
the verse states that he pays only if she did not die, but if she died is
he exempt, even if he was not forewarned? The Gemara answers:
No, the verse can be explained to mean: If there is no sentence of
harm.N If the court does not actually sentence him to death, he pays
the damages for the miscarried fetus. He is exempt from payment
only if he is actually executed. Some say a diﬀerent version of this
exchange: Rabbi Yoĥanan raised an objection to the opinion of
Reish Lakish: “And yet no harm follow, he shall be punished”
(Exodus : ); is this not referring to a sentence of harm? The
Gemara answers: No, the verse can be explained to mean: If there
is no actual harm.
NOTES

Harm and sentence of harm – אסוֹן וְ דִּ ין ָאסוֹן:ָ Rashi explains that
the harm referred to in the verse is that of the woman dying. He
therefore explains that according to the opinion that the verse
refers to actual harm, when it says: “And yet no harm follow, he
shall be punished” (Exodus 21:22), it means that whenever the
woman dies, the one who caused the miscarriage is not liable.
According to the opinion that the verse refers to a sentence of
harm, it means that the fact that the woman dies is not suﬃcient
to exempt the aggressor from payment, as there must be a
sentence of death for her killer, which can be administered only
if there was forewarning.
Rabbeinu Ĥananel’s version of the text has the names in
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the text reversed. Rabbi Yoĥanan asks the first version of the
question: Is this not referring to actual harm? Reish Lakish asks
the second version: Is this not referring to sentence of harm?
Accordingly, he understands the harm mentioned in the verse
to be the fate of the killer; Rabbi Yoĥanan asks: Is it not only
when the killer experiences actual harm, when he is executed
by the court, as there were witnesses and forewarning, that he
is exempt from payment? The Gemara’s response in defense
of Reish Lakish’s opinion is that no, the verse is referring to the
sentence of harm, i.e. to an action for which one is potentially
liable to be executed.

