Perek III
Daf 38 Amud a
NOTES

When one intentionally killed him in an upward motion –
יכא דַּ ֲה ָרגוֹ דֶּ ֶר ְך ֲﬠ ִליָּ יה
ָ ה:ֵ Tosafot note that killing in an upward
motion is considered a less severe crime than killing in a downward motion. The Rambam maintains that this is because an
accident of this kind is unusual and it cannot be attributed
to negligence. However, Tosafot continue, here only one
particular aspect of the comparison is under consideration,
whether or not atonement is available to one who commits
this transgression. Other stringent or lenient elements are not
taken into account. The reasoning is that if the Torah provided
a remedy for the sin other than the prescribed punishment, it
stands to reason that atonement for his transgression could
be achieved through monetary payment.
It is derived from that which the Sage of the school of
Ĥizkiyya taught – מדְּ ָתנָ א דְּ ֵבי ִחזְ ִקיָּ ה נָ ְפ ָקא:ִ Rashi follows his
earlier explanation: The main point of the derivation of the
Sage of the school of Ĥizkiyya is that there is no monetary
payment for violating any prohibition whose violation is
punishable by death when it is performed intentionally.
According to this, clearly no special derivation is required
with regard to one who kills in a downward motion. However,
according to the Ramban and others, who maintain that the
Sage of the school of Ĥizkiyya is teaching that one does not
receive two punishments, the Gemara’s statement is diﬃcult,
as theoretically, one could be obligated to pay money and
at the same time be exempt from any other punishment.
The commentaries answer that according to all opinions, the
halakha is derived from both the statement of the school of
Ĥizkiyya and the derivation from the verse “And yet no harm
follow” (Exodus 21:22).
An eye for an eye, but not an eye and a life, etc. – ַﬠיִ ן ַּת ַחת
ﬠיִ ן וְ ל ֹא ַﬠיִ ן וְ נֶ ֶפ ׁש וכו׳:ַ This statement of the school of Ĥizkiyya is
unrelated to liability for two punishments; rather, as explained
by Rashi, it is one of the proofs that the verse “An eye for an
eye” is not to be interpreted literally. Were the punishment of
one who injured another’s eye to have his own eye injured,
there is the risk that he might die as a result, meaning that
it was an eye and a life for an eye. The early commentaries
therefore questioned the relevance of this source to the matter under discussion.
Various explanations of that relevance were proposed.
Tosafot maintain that the point is from the continuation of
the statement of the school of Ĥizkiyya. Just as one does
not punished with an eye and a life for an eye, so too, one is
not punished with a life and an eye for a life. Others explain
that the principle underlying this statement of the school
of Ĥizkiyya is that one does not receive two punishments
for transgressions committed simultaneously (Rosh; Rabbi
Aharon HaLevi; Ritva). An additional interpretation, attributed
to one of the Tosafists, is that this is a form of juxtaposition: Just
as with regard to the eye of the attacker, he is punished only
with payment for one eye, so too, with regard to the eye of
the victim, only one punishment is meted out. The Ritva cites
Rabbeinu Menaĥem’s version of the text: And not an eye for
an eye and a life, which is explained like the explanations of
the early commentaries.

ֵּ ָהנֵי ִמ
,יכא דַּ ֲה ָרגוֹ דֶּ ֶר ְך ֲﬠ ִליָּ יה
ָ ילי ֵה
 ֲא ָבל ֲה ָרגוֹ.נִיתנָ ה ׁ ִשגְ גָ תוֹ ְל ַכ ּ ָפ ָרה
ְּ ׁ ֶשלּ ֹא
,נִיתנָ ה ׁ ִשגְ גָ תוֹ ְל ַכ ּ ָפ ָרה
ְּ ְּ ד,דֶּ ֶר ְך יְ ִר ָידה
,יה
ְ ְֵיה ו
ְ ׁ ימא
ָ ֵא
ּ נִיפ ְט ֵר
ּ נִישקוֹל ָממוֹנָ א ִמ ּינ
.ָקא ַמ ׁ ְש ַמע ָלן

this principle, that one cannot pay in lieu of execution, applies
only when one intentionally killed him in an upward motion,NH
for which no atonement is designated in the Torah for its
unwitting performance. However, with regard to one who intentionally killed him in a downward motion, for which atonement, i.e., exile, is designated in the Torah for its unwitting
performance, say: Let us take money from him and exempt him.
Therefore, the phrase “any ĥerem” teaches us that even in that case
there is no payment in lieu of execution.

 ָהא – ִמדְּ ָתנָ א דְּ ֵבי:יה ָר ָבא
ּ  ֲא ַמר ֵלRava said to him: That principle is derived from that which
N
 ַמ ֵּכה: דְּ ָתנָ א דְּ ֵבי ִחזְ ִקיָּ ה, ִחזְ ִקיָּ ה נָ ְפ ָקאthe Sage of the school of Ĥizkiyya taught, as the Sage of the
school of Ĥizkiyya taught: The verse juxtaposes the cases of one
,ָא ָדם ו ַּמ ֵּכה ְב ֵה ָמה
who smites a person, and one who smites an animal (Leviticus
: ).
ַמה ַּמ ֵּכה ְב ֵה ָמה ל ֹא ָח ַל ְק ָּת ּבוֹ ֵ ּבין ׁשוֹגֵ ג
, ֵ ּבין ִמ ְת ַּכ ֵּוין ְל ׁ ֶש ֵאין ִמ ְת ַּכ ֵּוין,ְל ֵמזִ יד
פוֹטרוֹ
ְ  ְל,ֵ ּבין דֶּ ֶר ְך יְ ִר ָידה ְל ֶד ֶר ְך ֲﬠ ִליָּ יה
 ַאף ַמ ֵּכה,ָממוֹן ֶא ָּלא ְל ַחיְּ יבוֹ ָממוֹן
,ָא ָדם ָלא ַּת ֲחלוֹק ּבוֹ ֵ ּבין ׁשוֹגֵ ג ְל ֵמזִ יד
 ֵ ּבין דֶּ ֶר ְך,ֵ ּבין ִמ ְת ַּכ ֵּוין ְל ׁ ֶש ֵאין ִמ ְת ַּכ ֵּוין
 ְל ַחיְּ יבוֹ ָממוֹן ֶא ָּלא,יְ ִר ָידה ְל ֶד ֶרךְ ֲﬠ ִליָּ ה
!פוֹטרוֹ ָממוֹן
ְ ְל

Just as in the case of one who smites an animal, you did not
distinguish between one who did so unwittingly and one who
did so intentionally; between one who acted with intent and
one who acted with no intent; between one who smites in the
course of a downward motion and one who smites in the course
of an upward motion; and in all those cases it is not to exempt
him from paying money but rather to obligate him to pay
money; so too in the case of one who smites a person: Do not
distinguish between one who did so unwittingly and one who
did so intentionally; between one who acted with intent and
one who acted with no intent; between one who smites in the
course of a downward motion and one who smites in the course
of an upward motion; and in all those cases it is not to obligate
him to pay money but rather to exempt him from paying money.
Apparently, one who kills another in any manner is exempt from
payment, and therefore no additional verse is required to derive
that principle.

;יך
ְ  ִאיצְ ְט ִר:ֶא ָּלא ֲא ַמר ָר ִמי ַ ּבר ָח ָמא
 ָהנֵי ִמ ֵּילי – ֵה ָיכא:ָס ְל ָקא דַּ ְﬠ ָּתךְ ָא ִמינָ א
 ֲא ָבל ֵה ָיכא,ימא ֶאת ֵﬠינוֹ וַ ֲה ָרגוֹ ָ ּב ּה
ֵּ דְּ ִס
– ימא ֶאת ֵﬠינוֹ וַ ֲה ָרגוֹ ְ ּב ָד ָבר ַא ֵחר
ֵּ דְּ ִס
יה
ְ ׁ ימא
ָ ֵא
ּ  ֲא ַמר ֵל.ֵיה
ּ נִישקוֹל ָממוֹנָ א ִמ ּינ
 ָהא נַ ִמי ֵמ ִא ָידךְ ַּת ָּנא דְּ ֵבי ִחזְ ִקיָּ ה:ָר ָבא
״ﬠיִ ן ַּת ַחת
ַ : דְּ ָתנָ א דְּ ֵבי ִחזְ ִקיָּ ה.נָ ְפ ָקא
!ַﬠיִ ן״ וְ ל ֹא ַﬠיִ ן וְ נֶ ֶפ ׁש ַּת ַחת ַﬠיִ ן

Rather, Rami bar Ĥama said that the phrase “any ĥerem” (Leviticus : ) is necessary, as it might enter your mind to say that
this halakha, that one who is liable to be executed is exempt from
payment, applies only in a case where one blinded another’s
eye and killed him with that same blow. However, in a case
where one blinded another’s eye and killed him by means of a
diﬀerent blow, say: Let us take money from him to pay the
damage inflicted to the eye. Therefore, the verse teaches that this
is not the case. Rava said to him: This case of one who blinded
another’s eye and killed him is also derived from that which
another tanna of the school of Ĥizkiyya taught, as the Sage of
the school of Ĥizkiyya taught that the verse states: “An eye for
an eye” (Exodus : ), from which it may be inferred, but not
an eye and a lifeNH for an eye. When he gives his life for killing
another while blinding him, he need not pay the worth of the
eye as well.

HALAKHA

Killed him in an upward motion – ה ָרגוֹ דֶּ ֶר ְך ֲﬠ ִליָּ יה:ֲ One who
unintentionally kills another in an upward motion is not liable
to be exiled, as detailed in the second chapter of tractate
Makkot (Rambam Sefer Nezikim, Hilkhot Rotze’aĥ 6:13).
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Not an eye and a life – ל ֹא ַﬠיִ ן וְ נֶ ֶפ ׁש: One who injures another
is not punished by having the same injury inflicted upon him;
rather, he pays for the damage he caused. The reason is that
inflicting an injury could cause the attacker’s death. See Bava
Kama 84a, where the Gemara derives this principle from this
verse (Rambam Sefer Nezikim, Hilkhot Ĥovel 1:3).

יך; ָס ְל ָקא דַּ ְﬠ ָּת ְך
ְ  ִאיצְ ְט ִר:ֶא ָּלא ֲא ַמר ַרב ַא ׁ ִשי
הוֹאיל וְ ִחידּ ו ּׁש הוּא ׁ ֶש ִחידְּ ׁ ָשה ּת ָוֹרה
ִ :ָא ִמינָ א
 ַאף ַﬠל ַ ּגב דְּ ִמ ְיק ִטיל ְמ ׁ ַש ֵּלם – ָקא ַמ ׁ ְש ַמע,ִ ּב ְקנָס
 ִחידּ ו ּׁש הוּא ׁ ֶש ִחידְּ ׁ ָשה ּת ָוֹרה: ו ְּל ַר ָ ּבה דַּ ֲא ַמר.ָלן
״כל
ְ  ַאף ַﬠל ַ ּגב דְּ ִמ,ִ ּב ְקנָס
ָּ  ַהאי,יק ִטיל ְמ ׁ ַש ֵּלם
יה? ָס ַבר ָל ּה ְּכ ַת ָּנא ַק ָּמא
ּ ֵח ֶרם״ ַמאי ָﬠ ֵביד ֵל
.דְּ ַר ִ ּבי ֲחנַ נְיָא ֶ ּבן ֲﬠ ַק ְביָ א

Rather, after the Gemara rejected the above explanations, Rav
Ashi said:N The phrase “any ĥerem” is nonetheless necessary, as
it might enter your mind to say: Since it is a novel element
that the Torah introduced with regard to the payment of a
fine, which is not payment for any damage caused but is a
Torah decree, in that case, even though he is killed he pays
the fine. Therefore, the verse teaches us that one who is executed
is exempt from payment of the fine. The Gemara asks: And
according to Rabba, who said that this is indeed the halakha:
Since it is a novel element that the Torah introduced with
regard to the payment of a fine, even though he is killed he
pays the fine, what does he do with this phrase: “Any ĥerem”?
The Gemara answers: Rabba holds with regard to this matter
in accordance with the opinion of the first tanna, who disagrees with Rabbi Ĥananya ben Akavya and explains that the
phrase “Any ĥerem” teaches that the vow one takes to donate the
valuation of one being taken to his execution is not binding.

mishna

With regard to a young woman who
יוֹסי
ֵ  ַר ִ ּבי,נַﬠ ָרה ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה
ֲ מתני׳
was betrothed and divorced,NH and then
ֵ ַה ְ ּג ִל ִילי
:אוֹמר
ֵ  ַר ִ ּבי ֲﬠ ִק ָיבא, ֵאין ָל ּה ְקנָס:אוֹמר
raped, Rabbi Yosei HaGelili says: She does not receive pay.נָס ּה ְל ַﬠצְ ָמ ּה
ָ  ו ְּק, יֵ ׁש ָל ּה ְקנָסment of a fine for her rape. Rabbi Akiva says: She receives
payment of a fine for her rape and her fine is paid to herself, not
her father, as since she was betrothed and divorced she is no
longer subject to her father’s authority.

gemara

What is the rationale for the opinion of
יוֹסי ַה ְ ּג ִל ִילי? ָא ַמר ְק ָרא
ֵ גמ׳ ַמאי ַט ֲﬠ ָמא דְּ ַר ִ ּבי
Rabbi Yosei HaGelili? It is as the verse
.אוֹר ָסה – ֵאין ָל ּה ְקנָס
ָ  ָהא,אוֹר ָ ׂשה״
ָ ״א ׁ ֶשר ל ֹא
ֲ
states: “If a man finds a young woman who is a virgin who was
 ָהא,יה
ָ אוֹר ָ ׂשה״ – ְל ָא ִב
ָ ״א ׁ ֶשר ל ֹא
ֲ : וְ ַר ִ ּבי ֲﬠ ִק ָיבאnot betrothed” (Deuteronomy : ), from which it may be
,אוֹר ָסה – ְל ַﬠצְ ָמ ּה
ָ
inferred: If she was betrothed she does not have a fine for rape.
The Gemara asks: And how does Rabbi Akiva explain this verse?
The Gemara answers that the verse states: If it is a young woman
who was not betrothed, the fine is paid to her father, from
which it may be inferred: If she was betrothed, the fine is paid
to the betrothed woman herself.
 ָה ִכי נַ ִמי, ֶא ָּלא ֵמ ַﬠ ָּתה ״נַ ֲﬠ ָרה״ וְ ל ֹא ּבוֹגֶ ֶרתThe Gemara asks: But if that is so, that the inference from the
 ָה ִכי נַ ִמי,״בתו ָּלה״ וְ ל ֹא ְ ּבעו ָּלה
ּ ְ ? דִּ ְל ַﬠצְ ָמ ּהverse is that the fine is levied on one who rapes a young woman
and not on one who rapes a grown woman,N so too, there is
! ְלגַ ְמ ֵרי – ָה ָכא נַ ִמי ְלגַ ְמ ֵרי,דִּ ְל ַﬠצְ ָמ ּה? ֶא ָּלא
the halakha in the latter case that the fine is paid to the grown
woman herself. Similarly, with regard to the inference that the
fine is levied on one who rapes a virgin and not on one who
rapes a non-virgin, so too, there is the halakha that in the latter
case the fine is paid to the non-virgin herself. A distinction of
that kind has never been encountered. Rather, with regard to a
grown woman and a non-virgin, the rapist is completely exempt
from paying the fine; here too, with regard to a betrothed
woman, the rapist is completely exempt from paying the fine.
יב ֵﬠי
ּ ָ אוֹר ָ ׂשה״ ִמ
ָ  ַהאי ״ל ֹא:ָא ַמר ָלךְ ַר ִ ּבי ֲﬠ ִק ָיבא
נַﬠ ָרה
ֲ אוֹר ָ ׂשה״ – ּ ְפ ָרט ְל
ָ ״א ׁ ֶשר ל ֹא
ֲ :יה ְל ִכ ְד ַתנְיָא
ּ ֵל
 דִּ ְב ֵרי ַר ִ ּבי, ׁ ֶש ֵאין ָל ּה ְקנָס,ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה
, יֵ ׁש ָל ּה ְקנָ ס:אוֹמר
ֵ  ַר ִ ּבי ֲﬠ ִק ָיבא.יוֹסי ַה ְ ּג ִל ִילי
ֵ
יה זַ ַּכאי
ָ הוֹאיל וְ ָא ִב
ִ :נוֹתן
ֵ  וְ ַהדִּ ין.יה
ָ נָס ּה ְל ָא ִב
ָ ו ְּק
 ַמה,נָס ּה
ָ יה זַ ַּכאי ְ ּב ֶכ ֶסף ְק
ָ  וְ ָא ִב,יה
ָ ְ ּב ֶכ ֶסף ִקידּ ו ׁ ֶּש
–  ַאף ַﬠל ּ ִפי ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה,ֶּכ ֶסף ִקידּ ו ׁ ֶּש ָיה
 ַאף ַﬠל ּ ִפי ׁ ֶש ִּנ ְת ָא ְר ָסה,נָס ּה
ָ  ַאף ֶּכ ֶסף ְק,יה
ָ ְל ָא ִב
.יה
ָ וְ נִ ְת ָ ּג ְר ׁ ָשה – ְל ָא ִב

The Gemara answers: Rabbi Akiva could have said to you that
this verse: “Who was not betrothed,” is required by him to
teach another halakha that is taught in a diﬀerent baraita. “Who
was not betrothed” (Deuteronomy : ) comes to exclude a
young woman who was betrothed and divorced and establish
that she does not receive payment of a fine for her rape; this is
the statement of Rabbi Yosei HaGelili. Rabbi Akiva says: She
receives payment of a fine for her rape, and her fine goes to
her father, contrary to the ruling attributed to Rabbi Akiva
in the mishna. And ostensibly, no verse is required to derive
this halakha, as logic dictates that it is so: Since her father is
entitled to the money of her betrothalN if she is betrothed
before she becomes a grown woman, and likewise her father is
entitled to the money of her fine; just as the money of her
subsequent betrothal as a young woman, even though she was
betrothed and divorced, is paid to her father,H so too, the
money of her fine, although she was betrothed and divorced,
is paid to her father.

NOTES

Rather, Rav Ashi said, etc. – א ָּלא ֲא ַמר ַרב ַא ׁ ִשי וכו׳:ֶ If,
as Rav Ashi claims, the phrase “Any ĥerem” refers to
the case of one who is liable to be executed and to
pay a fine, it should have been cited as proof in the
mishna, which deals with the fine of a rapist. Why
did the mishna cite proof from the verse “And yet no
harm follow”? One answer is that the mishna established a principle that one is exempt from payment,
even payment of a fine, for a transgression punishable by death, and the tanna did not cite all relevant
verses. Alternatively, since there is proof for the basic
halakha from the verse that he cited, the tanna did
not cite the verse that refers to that particular detail
(Rabbi Aharon HaLevi; Ritva).
Who was betrothed and divorced – ׁ ֶש ִּנ ְת ָא ְר ָסה
וְ נִ ְת ָ ּג ְר ׁ ָשה: The same halakha applies if she was
betrothed and widowed. Rabbi Yosei HaGelili does
not agree with Rabbi Akiva even in that case, but
consistently maintains that a young woman who
was once betrothed is not entitled to the fine (Shita
Mekubbetzet).
A young woman and not a grown woman, etc. –
נַﬠ ָרה וְ ל ֹא ּבוֹגֶ ֶרת וכו׳:
ֲ Rashi notes that since there is no
source that requires payment of a fine to a grown
woman or a non-virgin, even Rabbi Akiva agrees
with this halakha. He does not, however, explain
why Rabbi Akiva agrees with this halakha. One
approach is that since ultimately there is a verbal
analogy between the seduced and raped woman,
the words “young woman” and “virgin” that appear
in both passages come to emphasize that only a
young woman who is a virgin is entitled to the fine
(see Or Same’aĥ).
Since her father is entitled to the money of her
betrothal – יה
ָ יה זַ ַּכאי ְ ּב ֶכ ֶסף ִקידּ ו ׁ ֶּש
ָ הוֹאיל וְ ָא ִב:
ִ
This
is problematic, as there is a distinction between a
father’s right to the money received for his daughter’s
betrothal and his right to her fine if she is raped. In
the case of betrothal, he has the right to betroth her
to the man of his choice, but he does not have the
right to give her to a man for intercourse outside
the context of marriage. Why, then, does he receive
the money paid as a fine for her rape? One answer
is that Rabbi Akiva maintains that the father’s right
to the money received for his daughter’s betrothal is
based on a source other than his discretionary rights
with regard to her betrothal, and therefore just as
the money of her betrothal goes to her father, so
does her fine. As the Meiri stated, betrothal does not
release a daughter from her father’s authority (see
Shita Mekubbetzet).
HALAKHA

A young woman who was betrothed and
divorced – נַﬠ ָרה ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה:
ֲ The fine of one
who raped or seduced a girl who was betrothed and
divorced is paid to her, as the halakha is in accordance with the opinion of Rabbi Akiva in disputes
with an individual tanna (Rif; Rambam Sefer Nashim,
Hilkhot Na’ara Betula 2:16).
The money of her betrothal is paid to her father –
יה
ָ יה ְל ָא ִב
ָ כ ֶסף ִקידּ ו ׁ ֶּש:ֶּ With regard to a daughter who
was betrothed and divorced or widowed, as long
as she remains a young woman, the money of any
subsequent betrothal belongs to her father (Rambam Sefer Nashim, Hilkhot Ishut 3:11; Shulĥan Arukh,
Even HaEzer 37:1).
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״א ׁ ֶשר ל ֹא
ֲ לוֹמר
ַ  ַמה ַּת ְלמוּד,ִאם ֵּכן
 וְ ָלדוּן,אוֹר ָ ׂשה״ – מו ְּפנֶ ה ְל ַה ִּק ׁיש לוֹ
ָ
״א ׁ ֶשר
ֲ  נֶ ֱא ַמר ָּכאן:ימנּ ּו גְ זֵ ָירה ׁ ָשוָ ה
ֶ ֵה
״א ׁ ֶשר ל ֹא
ֲ אוֹר ָ ׂשה״ וְ נֶ ֱא ַמר ְל ַה ָּלן
ָ ל ֹא
אוֹר ָ ׂשה״ ַמה ָּכאן ֲח ִמ ׁ ּ ִשים – ַאף ְל ַה ָּלן
ָ
ֲח ִמ ׁ ּ ִשים; ו ַּמה ְל ַה ָּלן ׁ ְש ָק ִלים – ַאף ָּכאן
.ׁ ְש ָק ִלים

If so, and the halakha can be logically inferred, why does the verse
state: “Who was not betrothed”? This verse is free, as it is superfluous in its own context, and it is written to liken another case
to it, and to derive from it a verbal analogy: It is stated here with
regard to a woman who was raped: “Who was not betrothed,”
and it is stated below: “And if a man seduce a virgin who was
not betrothed” (Exodus : ). Just as here, with regard to rape,
the Torah specifies that the payment is fifty silver pieces (Deuteronomy : ), so too below, with regard to seduction, the payment is fifty. And just as below, with regard to seduction, the
payment is in shekels, as it is written: “He shall weigh [yishkol]
money” (Exodus : ), so too here, the payment is in shekels.

״א ׁ ֶשר ל ֹא
ֲ ַּ ַמאי ָחזֵ ית ד, וְ ַר ִ ּבי ֲﬠ ִק ָיבאThe Gemara asks: And Rabbi Akiva, what did you see that led
you to utilize the phrase: “Who was not betrothed” for a verbal
״בתו ָּלה״
ְ  ּו,אוֹר ָ ׂשה״ ִלגְ זֵ ָירה ׁ ָשוָ ה
ָ
analogy, and the term “virgin” to exclude a non-virgin from
,ְל ַמעו ֵּטי ְ ּבעו ָּלה
the fine?

Perek III
Daf 38 Amud b
״א ׁ ֶשר
ֲ ַ״בתו ָּלה״ – ִלגְ זֵ ָירה ׁ ָשוָ ה ו
ּ ְ ימא
ָ  ֵאSay to the contrary; the term “virgin,” written with regard to both
N
נַﬠ ָרה ׁ ֶש ִּנ ְת ָא ְר ָסה
ֲ אוֹר ָסה״ – ּ ְפ ָרט ְל
ָ  ל ֹאrape and seduction, is to derive a verbal analogy, and not to
exclude a non-virgin, and the phrase “Who was not betrothed”
!וְ נִ ְת ָ ּג ְר ׁ ָשה
will be interpreted as Rabbi Yosei HaGelili interpreted it, to
exclude a young woman who was betrothed and divorced.
אוֹר ָסה״ ִלגְ זֵ ָירה
ָ ״א ׁ ֶשר ל ֹא
ֲ ִמ ְס ַּת ְ ּב ָרא
קוֹרא ָ ּב ּה ״נַ ֲﬠ ָרה
ֵ  ׁ ֶש ֲה ֵרי ֲאנִי,ׁ ָשוָ ה
״בתו ָּלה״ ִלגְ זֵ ָירה
ּ ְ , ַאדְּ ַר ָ ּבה.ְ ּבתו ָּלה״
״א ׁ ֶשר ל ֹא
ֲ קוֹרא ָ ּב ּה
ֵ  ׁ ֶש ֲה ֵרי ֲאנִי,ׁ ָשוָ ה
יש ַּת ּנֵי
ְ ׁ  ָהא – ִא,אוֹר ָסה״! ִמ ְס ַּת ְ ּב ָרא
ָ
.יש ַּת ּנֵי גּ ו ָּפ ּה
ְ ׁ  וְ ָהא – ָלא ִא,גּ ו ָּפ ּה

The Gemara answers: It stands to reason that the phrase “Who
was not betrothed” is utilized to derive a verbal analogy, and not
to exclude one who was betrothed and divorced, as even after the
divorce I can still read the phrase “A young woman who is a
virgin” as applying to her. The Gemara asks: On the contrary,
utilize the term virgin to derive a verbal analogy, as even if she is
not a virgin, I can still read the phrase “Who was not betrothed”
as applying to her. The Gemara answers: It stands to reason that
the term “virgin” excludes a non-virgin, and the phrase “Who was
not betrothed” is utilized to derive a verbal analogy, as this woman
who engaged in relations, her body changed,N and that woman
who was betrothed and divorced, her body did not change, and
therefore her status with regard to the fine should similarly not
change.

יוֹסי ַה ְ ּג ִל ִילי ַהאי ְס ָב ָרא ְמנָ א
ֵ וְ ַר ִ ּבי
יִשקוֹל
ְ ׁ ״כ ֶסף
ֶּ :יה ִמדְּ ַתנְיָא
ּ יה? נָ ְפ ָקא ֵל
ּ ֵל
מוֹהר
ַ מוֹהר ַה ְ ּבתוּלוֹת״ – ׁ ֶשיְּ ֵהא זֶ ה ְּכ
ַ ְּכ
.ּמוֹהר ַה ְ ּבתוּלוֹת ָּכזֶ ה
ַ  ו,ַה ְ ּבתוּלוֹת

The Gemara asks: And from where does Rabbi Yosei HaGelili
derive this conclusion with regard to the amount of the payment
for seduction and the type of money used in the payment for rape?
The Gemara responds: He derives it from that which was taught
in a baraita that it is written with regard to seduction: “He shall
weigh money like the dowry of the virgins” (Exodus : ),
from which it is derived that this fine for seduction will be like
the dowry paid to the virgins elsewhere for rape, fifty silver coins,
and the dowry paid to the virgins for rape will be like this fine
for seduction in shekels.
NOTES

Say virgin is to derive a verbal analogy – ימא ְ ּבתו ָּלה ִלגְ זֵ ָירה
ָ ֵא
שוָ ה:
ָ ׁ There is a fundamental diﬃculty, as this question runs
counter to one of the basic principles of verbal analogy, i.e.,
one may not derive a verbal analogy on his own; only those
he has received as a tradition from his teachers are valid. All
verbal analogies are based on ancient tradition, like a halakha
transmitted to Moses from Sinai. Yet here, and in several other
places, there appears to be no established tradition. The early
commentaries suggest several answers. One approach (Ritva)
is that there was a tradition linking two verses by verbal anal-
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ogy, but it was not clear which particular words served as
the basis of the analogy (see Tosafot). Others maintain that
the terms in the analogy were also part of the tradition, but
the meaning of the analogy was not always clear (see Shita
Mekubbetzet).
This woman, her body changed – יש ַּת ּנֵי גּ ו ָּפ ּה
ְ ׁ הא ִא:ָ This
change is obvious in the case of a non-virgin. With regard to a
grown woman, some commentaries explain that her body is
also considered to have undergone changes over time, aﬀecting her status as a virgin (see Shita Mekubbetzet).

! § ַק ׁ ְשיָ א דְּ ַר ִ ּבי ֲﬠ ִק ָיבא ַאדְּ ַר ִ ּבי ֲﬠ ִק ָיבאThe Gemara comments: It is diﬃcult as there is a contradiction
.יבא דְּ ַר ִ ּבי ֲﬠ ִק ָיבא
ּ ָ  ְּת ֵרי ַּת ָּנ ֵאי וְ ַא ִּלbetween one statement of Rabbi Akiva and another statement of
Rabbi Akiva.N In the mishna he ruled that the fine for the rape of
a young woman who was betrothed and divorced is paid to the
woman, and in the baraita he ruled that it is paid to her father. The
Gemara answers: These are conflicting traditions of two tanna’im
in accordance with the opinion of Rabbi Akiva.
נִיתין – ָלא
ִ ִ ּב ׁ ְש ָל ָמא ַר ִ ּבי ֲﬠ ִק ָיבא דְּ ַמ ְת
יה ִל ְק ָרא
ּ ָא ְתיָ א גְ זֵ ָירה ׁ ָשוָ ה ו ַּמ ּ ְפ ָקא ֵל
 ֶא ָּלא ְל ַר ִ ּבי ֲﬠ ִק ָיבא,יה ְלגַ ְמ ֵרי
ּ ִמ ּ ְפ ׁ ָש ֵט
יתא – ָא ְתיָ א ְ ּגזֵ ָירה ׁ ָשוָ ה ו ַּמ ּ ְפ ָקא
ָ ְדְּ ָב ַרי
!יה ְלגַ ְמ ֵרי
ּ ִמ ּ ְפ ׁ ָש ֵט

The Gemara observes: Granted, the statement of Rabbi Akiva of
the mishna is reasonable, as a verbal analogy does not come
and divert the verse from its plain meaning entirely. The plain
meaning of the phrase: “Who was not betrothed” is that there is
a diﬀerence between a young woman who was betrothed, who
receives payment of the fine, and one who was not, whose father
receives payment of the fine. However, according to Rabbi Akiva
of the baraita, does a verbal analogy come and divert the verse
from its plain meaning entirely,N and teach that there is no diﬀerence at all between a young woman who was betrothed and one
who was not?

״א ׁ ֶשר
ֲ יה
ּ  ְק ִרי ֵ ּב:ֲא ַמר ַרב נַ ְח ָמן ַ ּבר יִ צְ ָחק
! ֲארו ָּסה ַ ּבת ְס ִק ָילה ִהיא.ל ֹא ֲארו ָּסה״
הוֹאיל וְ ִחידּ ו ּׁש
ִ :ָס ְל ָקא דַּ ְﬠ ָּתךְ ָא ִמינָ א
 ַאף ַﬠל ַ ּגב,הוּא ׁ ֶש ִחידְּ ׁ ָשה ּת ָוֹרה ִ ּב ְקנָס
.דְּ ִמ ְיק ִטיל – ְמ ׁ ַש ֵּלם

Rav Naĥman bar Yitzĥak said: Interpret the verse as: Who is not
betrothed.N It does not mean that the young woman was not
betrothed in the past, rather, that she is not currently betrothed.
The Gemara asks: There is no need for a verse to derive that the
rapist is exempt from paying a fine if the young woman is betrothed,
as the rape of a betrothed young woman is punishable by stoning,
and the rapist is certainly exempt from paying the fine. The Gemara
answers: As it might enter your mind to say: Since it is a novel
element that the Torah introduced with regard to the payment
of a fine, even though he is killed he pays the fine. Therefore, the
verse teaches us that one who is executed is exempt from payment
of the fine.

 ִחידּ ו ּׁש הוּא ׁ ֶש ִחידְּ ׁ ָשה: דַּ ֲא ַמר,ו ְּל ַר ָ ּבה
יק ִטיל
ְ  ַאף ַﬠל ַ ּגב דְּ ִמ,ּת ָוֹרה ִ ּב ְקנָ ס
ימר? ָס ַבר ָל ּה
ַ יכא ְל ֵמ
ָּ ְמ ׁ ַש ֵּלם – ַמאי ִא
.נִיתין
ִ ְּכ ַר ִ ּבי ֲﬠ ִק ָיבא דְּ ַמ ְת

The Gemara asks: And according to Rabba, who said that this is
indeed the halakha: Since it is a novel element that the Torah
introduced with regard to the payment of a fine, even though he
is killed he pays the fine, what is there to say? What is derived
from the verse that says that there is no fine if the young woman is
betrothed? The Gemara answers: Rabba holds in accordance with
the opinion of Rabbi Akiva of the mishna, who interpreted the
verse as it is written, meaning that it is referring to one who was
betrothed and divorced.

 וְ יֵ ׁש,יה
ָ  ְקנָ ָס ּה ְל ִמי – ְל ָא ִב:ָּתנ ּו ַר ָ ּבנַ ן
 ְל ַﬠצְ ָמ ּה ַא ַּמאי? ֲא ַמר. ְל ַﬠצְ ָמ ּה:אוֹמ ִרים
ְ
נַﬠ ָרה ׁ ֶש ִּנ ְת ָא ְר ָסה
ֲ  ָה ָכא ְ ּב:ַרב ִח ְסדָּ א
 וְ ָק ִמ ּ ַיפ ְלגִ י ִ ּב ְפלוּגְ ָּתא,וְ נִ ְת ָ ּג ְר ׁ ָשה ָﬠ ְס ִקינַן
נִיתין וְ ַר ִ ּבי ֲﬠ ִק ָיבא
ִ דְּ ַר ִ ּבי ֲﬠ ִק ָיבא דְּ ַמ ְת
.יתא
ָ ְדְּ ָב ַרי

The Sages taught: With regard to a young woman who was raped,
to whom is her fine paid? It is paid to her father; and some
say: It is paid to her. The Gemara asks: To her? Why? The verse
explicitly states that the fine is paid to her father. Rav Ĥisda said:
Here we are dealing with a young woman who was betrothed
and divorced, and these tanna’im in the baraita disagree in the
dispute between Rabbi Akiva of the mishna and Rabbi Akiva
of the baraita, with regard to whom the rapist pays the fine in
that case.

NOTES

It is diﬃcult as there is a contradiction between one statement of Rabbi Akiva and another statement of Rabbi Akiva –
ק ׁ ְשיָא דְּ ַר ִ ּבי ֲﬠ ִק ָיבא ַאדְּ ַר ִ ּבי ֲﬠ ִק ָיבא:ַ Why did the Gemara postpone
raising this contradiction instead of raising it immediately, especially as it provides no novel resolution but merely aﬃrms that
these are two opinions? In the Shita Mekubbetzet it is explained
that since the Gemara elaborates on and provides a source for
Rabbi Akiva’s opinion, it was necessary to cite the baraita in order
to explain his reasoning, which appears contrary to the verses.
As the baraita includes a detailed explanation, the Gemara cannot be dismissed as corrupted and thereby rejected in favor of
the mishna (Shita Mekubbetzet).

in their context, the meaning of these words cannot be entirely
disregarded just because they were written primarily for the
verbal analogy. Tosafot note that there are other cases where
this is more problematic, as here it is merely the inference of the
verse, that a young woman who was betrothed and divorced
does not receive the fine, that runs counter to the halakhic conclusion. In other places, the verbal analogy appears to subvert
the meaning of the verse entirely (see Shita Mekubbetzet).

Interpret the verse as: Who is not betrothed – יה ֲא ׁ ֶשר ל ֹא
ּ ְק ִרי ֵ ּב
ארו ָּסה:ֲ This does not require adapting the letters or vowels of
this word. Rather, the expression “not betrothed” should not be
understood in the past tense: Who was not betrothed; rather it
Divert the verse from its plain meaning entirely –  ַמ ּ ְפ ָקאis a kind of present participle: One who is not betrothed. This
יה ְלגַ ְמ ֵרי
ּ מ ּ ְפ ׁ ָש ֵט:ִ Even though the ideal verbal analogy is free, i.e., is a common usage in the Bible, particularly in the language of
the words that serve as the basis of the analogy are superfluous the prophets (Ritva; Rabbeinu Crescas Vidal).
: פרק ג׳ דף לח. KeTUBoT . Perek III . 38b
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HALAKHA

If one had intercourse with a young woman, and she died –
יה ו ֵּמ ָתה
ָ בא ָﬠ ֶל:ּ ָ If the young woman died before the rapist or
seducer stood trial, he is exempt from the fine. The halakha
is in accordance with the opinion of Abaye, as his conclusion
is not rejected due to Rava’s dilemma (Rambam Sefer Nashim,
Hilkhot Na’ara Betula 1:15 and the Kesef Mishna there; Tur, Even
HaEzer 177).

,יה ו ֵּמ ָתה – ּ ָפטוּר
ָ  ָ ּבא ָﬠ ֶל:ָא ַמר ַא ַ ּביֵ י
ׁ ֶש ֶּנ ֱא ַמר ״וְ נָ ַתן ַל ֲא ִבי ַה ּנ ֲַﬠ ָרה״ – וְ ל ֹא
יה
ָ  ִמ ְּל ָתא דִּ ְפ ׁ ִש.ַל ֲא ִבי ֵמ ָתה
ּ יטא ֵל
.יה ְל ָר ָבא
ּ ָ  ִמ,ְל ַא ַ ּביֵ י
ּ יב ֲﬠיָ א ֵל

§ Abaye said: If one had intercourse with a young woman, and

 ׁיֵש ֶ ּבגֶ ר ַ ּב ֶ ּק ֶבר אוֹ ֵאין ֶ ּבגֶ ר:דְּ ָב ֵﬠי ָר ָבא
,ַ ּב ֶ ּק ֶבר? יֵ ׁש ֶ ּבגֶ ר ַ ּב ֶ ּק ֶבר – וְ ִד ְבנָ ּה ָהוֵ י
יה
ָ אוֹ דִּ ְל ָמא ֵאין ֶ ּבגֶ ר ַ ּב ֶ ּק ֶבר – ו ְּד ָא ִב
?ָהוֵ י

As Rava raised a dilemma: Is there achievement of grownwoman status in the grave or is there not achievement of
grown-woman status in the grave?N The halakha is that if a
young woman is raped and the rapist did not pay the fine until she
became a grown woman, the rapist pays the fine to her and not to
her father. Rava’s dilemma is in a case where a young woman dies
and her rapist was convicted only after the time elapsed that were
she alive she would have reached grown-woman status. Is there
achievement of grown-woman status in the grave, and therefore
she is entitled to the fine and it is the property of her sonN as his
mother’s heir? Or perhaps there is no achievement of grownwoman status in the grave, and the fine is the property of her
father, as she was a young woman when she died.

she diedH before he was sentenced, he is exempt from paying the
fine, as it is stated: “And the man who lay with her shall give to
the father of the young woman” (Deuteronomy : ), from
which it is inferred, and not to the father of a dead girl.N The
Gemara comments: This matter that was obvious to Abaye was
raised as a dilemma to Rava.N

NOTES

And not to the father of a dead girl – וְ ל ֹא ַל ֲא ִבי ֵמ ָתה: The
early commentaries point out that the Gemara does not
interpret the term young woman consistently. Sometimes
it interprets a young woman as referring to one who was a
young woman, even though she is already a grown woman.
Tosafot, the Rosh, and others explain that it would have been
suﬃcient for it to have been written in the verse: And he gives
to her father. The use of the phrase “To the father of the young
woman” indicates that she remains a young woman at the
time of the rapist’s conviction. The Penei Yehoshua asks: Wasn’t
it necessary to write: “To the father of the young woman” to
exclude the father of a grown woman? Conceivably, both
conclusions may be derived as they emanate from the same
principle: The time that determines the father’s right to the
payment is when the rapist is convicted. If his daughter’s status
then is no longer what it was at the time of the rape, he forfeits
that right.
Raised as a dilemma to Rava – יה ְל ָר ָבא
ּ ָ מ:ִ Rashi
ּ יב ֲﬠיָ א ֵל
explains later that Rava’s dilemma exists neither according to
the first version nor according to the second version of Rava’s
teaching, as in both versions he clearly maintains that death
does not release the rapist from the obligation to pay the fine.
Rather, the dilemma raised is according to Mar bar Rav Ashi’s
explanation of Rava’s statement.
Is there achievement of grown-woman status in the grave –
יֵש ֶ ּבגֶ ר ַ ּב ֶ ּק ֶבר:
ׁ There are diﬀerent aspects to the definition of the
daughter as a grown woman, both in terms of the changes
to her body and in terms of her legal status. The dilemma of
whether there is achievement of grown-woman status in the
grave is not in terms of her physical state but in terms of her
legal status. More specifically, it is with regard to the fact that
a grown woman is entirely removed from her father’s authority. The problem stems from the fact that a young woman is
transformed into a grown woman six months after puberty,
which is the time at which she becomes a young woman. The
dilemma is as follows: Is the daughter’s exit from her father’s
authority dependent on her development during those six
months, which would lead to the conclusion that there is
no achievement of grown-woman status in the grave; or is it
merely dependent on the passage of time, and once the six
months pass she is no longer subject to her father’s authority,
leading to the conclusion that there is achievement of grownwoman status in the grave (Birkat Avraham)?
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It is the property of her son – ד ְבנָ ּה ָהוֵ י:ּ ִ The Meiri notes that
this son must have been born out of wedlock, as had the
daughter been married, her marriage itself would have fully
removed her from her father’s authority, leaving him with no
rights over her.
Many early commentaries question the matter of the son
inheriting his mother’s fine, as it appears to contradict the
principle that one does not bequeath a fine to his heirs, as
stated at the start of the next chapter. Tosafot discuss this
issue at length and provide various resolutions. One approach,
attributed to Rabbeinu Yitzĥak, and cited by the Ritva and
other early commentaries, is that the principle that one does
not bequeath a fine to his heirs refers only to a fine that is
not his by right, but which he receives due to actions done
to others. Consequently, a father’s right to the fine paid by
the man who raped his daughter is not inherited by his sons.
However, since the rape victim is herself entitled to the fine,
she does bequeath it to her heirs. Tosafot explain that the
discussion here is with regard to payments accompanying the
fine, e.g., compensation for humiliation and degradation, and
not the fine itself. These are standard monetary payments and
therefore are bequeathed to others.
Rabbi Aharon HaLevi states, in the name of Rabbi Zeraĥya
HaLevi, that this statement in the Gemara is according to
Rabbi Shimon’s opinion that if she became a grown woman
after the trial she receives the fine herself. Here too, she died
after the trial but before she became a grown-woman. The
dilemma then is whether she is considered to have achieved
grown woman status in the grave, and therefore the money
is transferred to her heirs, or perhaps she did not achieve that
status, and the money remains her father’s. The Rashba rejects
this approach. A diﬀerent interpretation is suggested by the
Ramban. He contends that the statement: It is her son’s, does
not mean literally that it belongs to her son, as a fine cannot
be bequeathed. Instead, it means that if there is achievement
of grown-woman status in the grave the father no longer has
rights to it, as she would have received it, which would have
aﬀorded her the theoretical right to give it away or bequeath
it. The Ra’avad suggests simply that initially, Rava maintained
that a person can bequeath his rights to a fine, and the Gemara
could have responded by challenging that assumption.
However, the Gemara cited better reasons for rejecting the
dilemma. Many early commentaries, including the Ramban
and the Rashba, believe that the Ra’avad’s answer is the most
suitable in the context of the discussion in the Gemara.

