NOTES

She has no claim upon him – אין ָל ּה ָﬠ ָליו ְּכלוּם:ֵ The Gemara
provides diﬀerent explanations for a divorcée and a widow
because the reason for the marriage contract varies in each
case. With regard to a divorcée the Sages instituted a marriage contract so that her husband would not divorce her
lightly, and the Gemara therefore states that there is no
need for that ordinance for a rape victim, as he cannot
divorce her at all; therefore, she has no claim upon him. In
the case of a widow the purpose of her marriage contract
is to make her a more attractive marriage prospect, and
therefore the Gemara states that she has already received
the money in payment of the fine (Tosafot; Rosh; Ritva).
The Rosh adds that even according to those who maintain
that the obligation of the marriage contract of a virgin is
by Torah law, since the verse states: “Like the dowry of the
virgins” (Exodus 22:16), it is clear that the fine replaces the
marriage contract.
The marriage contract of a raped woman – ְּכתו ַּבת
אנו ָּסה:
ֲ The ruling authorities disagree with regard to the
basic question of whether or not a rape victim receives a
marriage contract. The Rambam maintains that she is not
entitled to a marriage contract, whereas the Ra’avad states
that she receives a marriage contract of one hundred dinars,
like any other non-virgin. The conclusion in the Jerusalem
Talmud seems to support the opinion of the Ra’avad. The
Gemara there discusses whether a seduced woman or a
raped woman is entitled to the other conditions of a marriage contract, such as provision for her male children that
predated her marriage, and sustenance for her daughters,
among other stipulations.
HALAKHA

The money of her fine oﬀsets her marriage contract – יָ צָ א
נָס ּה ִ ּב ְכתו ָ ּּב ָת ּה
ָ כ ֶסף ְק:ֶּ The Sages did not institute a marriage
contract for a raped young woman, as it is prohibited for
her husband to divorce her. She does not even receive
payment of the marriage contract in the event of his death,
in accordance with the opinion of the first tanna (Rambam
Sefer Nashim, Hilkhot Na’ara Betula 1:4; Shulĥan Arukh, Even
HaEzer 177:3).

 ֵּכיוָ ן דְּ ָקא ְמ ׁ ַש ֵּלם,ָר ָבא ָלא ֲא ַמר ְּכ ַא ַ ּביֵ י
 ַא ַ ּביֵ י.נִש ָּכר הוּא
ׂ ְ חוֹטא
ֵ ְקנָ ס – ָלאו
 ְמ ַפ ֶּתה דְּ ִאיה ּו ָמצֵ י,ָלא ֲא ַמר ְּכ ָר ָבא
 אוֹנֵס,יה נַ ִמי ָמצֵ י ְמ ַﬠ ֵּכב
ָ ְמ ַﬠ ֵּכב – ָא ִב
יה נַ ִמי ָלא
ָ דְּ ִאיה ּו ָלא ָמצֵ י ְמ ַﬠ ֵּכב – ָא ִב
.ָמצֵ י ְמ ַﬠ ֵּכב

The Gemara elaborates: Rava did not say in accordance with
the explanation of Abaye, as since the rapist pays the fine he is
not a sinner who profits, as he too must pay the dowry of a virgin
even if he marries her. Likewise, Abaye did not say in accordance
with the explanation of Rava because in the case of a seducer,
where the seducer himself can prevent the marriage, her father
can also prevent the marriage. In the case of a rapist, where the
rapist himself cannot prevent the marriage, her father also cannot
prevent the marriage.

 ַאף ַﬠל ּ ִפי ׁ ֶש ָא ְמר ּו אוֹנֵס:ַּתנְיָ א ִא ָיד ְך
 ְּכ ׁ ֶשיּוֹצִ יא הוּא – ֵאין ָל ּה ָﬠ ָליו,נוֹתן ִמיָּ ד
ֵ
!? ְּכ ׁ ֶשיּוֹצִ יא? ִמי ָמצֵ י ַמ ּ ֵפיק ָל ּה.ְּכלוּם
 ְּכ ׁ ֶש ֵּתצֵ א ִהיא – ֵאין ָל ּה ָﬠ ָליו:ימא
ָ ֵא
.נָס ּה ִ ּב ְכתו ָ ּּב ָת ּה
ָ  ֵמת – יָ צָ א ֶּכ ֶסף ְק.ְּכלוּם
 יֵ ׁש ָל ּה:אוֹמר
ֵ יוֹסי ְ ּב ַר ִ ּבי יְ הו ָּדה
ֵ ַר ִ ּבי
.ְּכתו ָ ּּבה ָמנֶ ה

It was taught in another baraita: Although the Sages said that
the rapist gives payment immediately, when he releases her she
has no claim upon him.N The Gemara asks: When he releases
her? Can he release her? It is prohibited by Torah law for him to
do so. Rather, emend the baraita and say: When she leaves, if
she seeks to divorce him and demands a bill of divorce, she has
no monetary claim upon him. Similarly, if he died, the money of
her fine oﬀsets her marriage contract.H The fine, which was the
equivalent of the dowry of virgins, replaces her marriage contract.
Rabbi Yosei, son of Rabbi Yehuda, says: Even a rape victim has
a marriage contract of one hundred dinars,N like the marriage
contract of all non-virgin wives.

 ַט ֲﬠ ָמא ַמאי:ְ ּב ַמאי ָק ִמ ּ ַיפ ְלגִ י? ַר ָ ּבנַן ָס ְב ִרי
ַּת ִּקינ ּו ַר ָ ּבנַן ְּכתו ָ ּּבה – ְּכ ֵדי ׁ ֶשלּ ֹא ְּת ֵהא
 וְ ָהא ָלא ָמצֵ י,יא ּה
ָ ִַק ָּלה ְ ּב ֵﬠינָיו ְלהוֹצ
:יוֹסי ְ ּב ַר ִ ּבי יְ הו ָּדה ָס ַבר
ֵ  וְ ַר ִ ּבי.ַמ ּ ֵפיק ָל ּה
״לא
ָ ָהא נַ ִמי ְמצַ ֵﬠר ָל ּה ַﬠד דְּ ָא ְמ ָרה ִהיא
.ָ ּב ֵﬠינָ א ָלךְ ״

The Gemara asks: With regard to what principle do they disagree?
The Gemara explains: The Rabbis maintain: What is the reason
that the Sages instituted a marriage contract for the woman?
They instituted it so that she will not be inconsequential in his
eyes, enabling him to easily divorce her. Because divorcing her
will cost money, he will not do so rashly. And this woman whom
he raped, he cannot release her by Torah law, obviating the need
for a marriage contract. And Rabbi Yosei, son of Rabbi Yehuda,
maintains: With regard to this woman too, although he cannot
divorce her, he can torment her until she says: I do not want
you. When she initiates the divorce, he can divorce her. Therefore,
the Sages instituted that she receives the marriage contract of a
non-virgin to prevent him from doing so.

יה ָר ָבא
ֶ  ״אוֹנֵס ׁשThe mishna continues: A rapist drinks from his vessel, and the
ּ  ֲא ַמר ֵל.וֹתה ַ ּב ֲﬠצִ יצוֹ״
 ִמיגְ ַמר ָ ּג ְמ ֵרי, ִמ ְּכ ִדי: ִמ ּ ַפ ְרזַ ְקיָ א ְל ַרב ַא ׁ ִשיseducer is not obligated to marry the woman he seduced. Rava
from Parzakya said to Rav Ashi: Since the halakhot of a rapist
ֵמ ֲה ָד ֵדי
and a seducer are derived from each other with regard to the
sum of the fine,

Perek III
Daf 40 Amud a
 ְל ָהא ִמ ְּיל ָתא נַ ִמי ִליגְ ְמר ּו ֵמ ֲה ָד ֵדי! ֲא ַמרfor this matter too, marrying the woman against his will, let them
– ״מהֹר יִ ְמ ָה ֶר ָּנה לוֹ ְל ִא ׁ ּ ָשה״ לוֹ
ָ : ְק ָראbe derived from each other. Rav Ashi replied that the verse says
with regard to a seducer: “He shall pay a dowry for her to be a
.ִמדַּ ְﬠ ּתוֹ
wife to him” (Exodus : );N “to him” means in accordance with
his will.
NOTES

He shall pay a dowry for her to be a wife to him – ָמהֹר יִ ְמ ָה ֶר ָּנה
לוֹ ְל ִא ׁ ּ ָשה: Tosafot ask: If the term “to him” indicates that his consent is required, why not derive a similar halakha with regard to
a rapist, where it is written: “And to him she shall be as a wife”?
The Ritva explains that the derivation is not from the term “to
him” but from the phrase “He shall pay a dowry for her,” indicat-
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ing that the seducer’s agreement is required. Talmidei Rabbeinu
Yona maintain that the diﬀerence is whether the term “to him”
appears at the beginning of a sentence, in which case there
is no indication that his agreement is necessary, or whether it
appears at the end of the verse, which indicates that his consent
is required.

 ֲא ַמר ַרב.וֹתה ַ ּב ֲﬠצִ יצוֹ״ כו׳
ֶ ״כיצַ ד ׁש
ֵּ
יה דְּ ַרב
ּ  ָא ְמ ִר ָיתא ִל ׁ ְש ַמ ְﬠ ָּתא ַק ֵּמ,ָּכ ֲהנָ א
נֵיתי ֲﬠ ֵ ׂשה וְ נִ ְד ֶחה ל ֹא
ֵ :זְ ִביד ִמ ְּנ ַה ְרדְּ ָﬠא
!ַּת ֲﬠ ֶ ׂשה

נֵיתי ֲﬠ ֵ ׂשה
ֵ יכא ָא ְמ ִרינַ ן
ָ  ֵה:ֲא ַמר ִלי
ילה
ָ נִיד ֵחי ל ֹא ַּת ֲﬠ ֶ ׂשה – ְּכגוֹן ִמ
ְ ְו
.יה ַל ֲﬠ ֵ ׂשה
ּ  דְּ ָלא ֶא ְפ ׁ ָשר ְל ַקיּו ֵּמ,ְ ּב ָצ ַר ַﬠת
 ִאי ָא ְמ ָרה דְּ ָלא ָ ּב ֵﬠינָ א ִמי,ֲא ָבל ָה ָכא
?יה ַל ֲﬠ ֵ ׂשה ְּכ ָלל
ֵ ִא
ּ ית

§ The mishna continues: How does the rapist drink from his vessel?
The mishna proceeds to explain that he is obligated to marry her
despite the physical flaws she might have. However, if the marriage is
prohibited, either due to the fact that she committed adultery or due
to her flawed lineage, he is not obligated to marry her, and therefore
he may not marry her. Rav Kahana said: I stated this halakha before
Rav Zevid of Neharde’a, and I asked him: Let the positive mitzva:
“And to him she shall be as a wife” (Deuteronomy : ), come and
override the prohibitionN of marriage to a woman who is forbidden
to him, according to the principle that positive mitzvot override
prohibitions.
He said to me: Where do we say the principle that a positive mitzva
comes and overrides a prohibition? It is in a case where one performs
circumcision of a foreskin aﬄicted with leprosy.H Although there is
a prohibition against removing leprous skin, the positive mitzva of
circumcision overrides that prohibition, as it is not possible to fulfill
the positive mitzva without violating the prohibition. However, here,
in the case of the rapist, if she says: I do not want him as a husband,
is there a positive mitzva at all?N Since in that case the mitzva need
not be performed, as it is negated when the woman refuses to marry
him, it does not override the prohibition.

HALAKHA

Circumcision of a foreskin aﬄicted with leprosy –
מ ָילה ְ ּב ָצ ַר ַﬠת:ִ The mitzva of circumcision overrides the
prohibition against severing leprosy, whether or not the
circumcision is performed at its proper time. Therefore,
if there was a leprous spot on the foreskin, one may
perform the circumcision and sever it, despite the fact
that severing leprosy is prohibited by Torah law (Rambam Sefer Ahava, Hilkhot Mila Betula 1:9; Shulĥan Arukh,
Yoreh De’a 266:1).
One who rapes her is obligated to pay the fine and
one who seduces her is exempt – ָהאוֹנֵס ַחיָּ יב וְ ַה ְמ ַפ ֶּתה
פטוּר:ָ ּ If a young woman who was betrothed and
divorced was raped, the fine is paid to her. If she was
seduced she is not entitled to the fine, as she consented
to the act. The halakha is in accordance with the opinion of Rabbi Elazar and the ruling of Rav (Rambam
Sefer Nashim, Hilkhot Na’ara Betula 2:14, 16; Tur, Even
HaEzer 177).

mishna

With regard to an orphan who was betrothedN
,תוֹמה ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה
ָ ְמתני׳ י
and divorced, Rabbi Elazar says: One who
, ָהאוֹנֵ ס ַחיָּ יב:אוֹמר
ֵ
ַר ִ ּבי ֶא ְל ָﬠזָ ר
rapes her is obligated to pay the fine, as she is a virgin young woman,
. וְ ַה ְמ ַפ ֶּתה ּ ָפטוּרand one who seduces her is exemptH from payment. Because she
is an orphan, or because she was betrothed and divorced, she is
independent, and by consenting to the seduction she forgoes her
right to the fine.

NOTES

A positive mitzva and a prohibition – ﬠ ֵ ׂשה וְ ל ֹא ַּת ֲﬠ ֶ ׂשה:ֲ The
Gemara at the beginning of Yevamot explains at length that when
there is a conflict between a positive mitzva and a prohibition,
and it is impossible to fulfill both, the positive mitzva overrides
the prohibition. That is the ruling despite the fact that the punishment for violating a prohibition is generally more severe than the
punishment for failure to fulfill a mitzva.
Several questions arise in this regard. One basic issue is the
identity of the prohibition in question. Rashi, and most commentaries, explains that it refers to the prohibition of the woman,
e.g., a mamzeret. Tosafot question this approach, as it is derived
from the verse “And to him she shall be as a wife” that a rapist is
under no obligation to marry a woman prohibited to him. They
suggest various answers. Other early commentaries elaborate on
Tosafot’s answers, and suggest additional answers. The Ramban
prefers Tosafot’s final answer and explains the Gemara’s diﬃculty
as follows: As the Torah establishes here that this positive mitzva
does not override a prohibition, why not derive a principle from
here that a positive mitzva does not in fact override a prohibition?
Rabbi Aharon HaLevi and his disciples explain that the verse
“And to him she shall be as a wife” comes primarily to teach that
her consent is required for marriage to the rapist, and it is cited as
a mere support for the halakha, as the source of that halakha is in
fact the reason articulated here (see Tosafot). The Ritva attributes
this approach to the Ramban. The Ramban also maintains that
this can be explained in a fundamentally diﬀerent manner, that
the Gemara is not referring to a prohibition of lineage, but to a
woman forbidden due to adultery. We can therefore say that even
if he found her acting immorally after marriage he is obligated
to retain her as a wife, because she was suitable for him when
they married. The Ramban is not bothered by Tosafot’s rejection
of that approach.

and insists on marrying him? The Ramban answers that according
to Rashi it is self-evident that a woman would not want to wed
a man with whom marriage is prohibited, and therefore she is
induced to refuse him. Most commentaries, however, maintain
that the Gemara does not mean that the victim must refuse to
marry him. Rather, the very fact that she has the right to do so
indicates that it is an insubstantial mitzva and therefore does not
override a prohibition (see Tosafot, Rid, Ran, and Ramban). The Rid
adds that her right of refusal indicates that it is not a full-fledged
positive mitzva; rather it is one designed to appease her.
Rabbeinu Crescas Vidal adopts the reading: A positive mitzva
overrides a prohibition only when there is no alternative to fulfilling the mitzva and he is completely obligated to perform it. Here,
however, the positive mitzva can be bypassed, and therefore it
does not negate the prohibition. Tosafot Yeshanim suggest that
even though the prohibition is overridden by the positive mitzva
from the man’s perspective, it is also prohibited for her to violate
the negative command, and it is certainly not permitted for her
to violate a prohibition due to a mitzva incumbent upon him.

An orphan who was betrothed, etc. – תוֹמה ׁ ֶש ִּנ ְת ָא ְר ָסה וכו׳
ָ ְי: In the
Shita Mekubbetzet there are four diﬀerent interpretations of the
term orphan. One possibility is that the mishna is speaking of a
single case, an orphan who was betrothed and divorced. Another
possibility is that it is referring to a daughter who was betrothed
and divorced, and she is called an orphan because her legal status
is that of an orphan. A third option is that there are two entirely
separate cases; one, an orphan, the other, one who was betrothed
and divorced. Finally, the mishna can be explained as dealing with
two cases in which the halakha is diﬀerent; an orphan receives no
payment, and although a girl who was betrothed and divorced
is not entitled to the fine, she receives the payment for degradation. Indeed, the commentaries adopt various interpretations of
Is there a positive mitzva at all – יה ַל ֲﬠ ֵ ׂשה ְּכ ָלל
ֵ מי ִא:ִ Rashi the mishna. The Ritva explains at length that according to Rashi
ּ ית
explains that because she can neutralize the positive mitzva for the word orphan refers literally to a girl without a father and also
the rapist, she is instructed to refuse him. The problem with this indicates that the legal status of a girl who was betrothed and
interpretation is what happens if the woman does not comply divorced is that of an orphan.
. פרק ג׳ דף מ. KeTUBoT . Perek III . 40a
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HALAKHA

An orphan…one who was betrothed and divorced –
ה…מי ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה
ִ תוֹמ
ָ ְיּ: The fine for the rape of a girl
without a father is paid to her; the same is true for a young
woman who was betrothed and divorced (Rambam Sefer
Nashim, Hilkhot Na’ara Betula 2:14, 16; Tur, Even HaEzer 177).
It is all based on the one who humiliated and the one
who was humiliated – ה ּכֹל ְל ִפי ַה ְמ ַביֵּ ׁיש וְ ַה ִּמ ְת ַ ּביֵּ ׁיש:ַ How is
the humiliation of a raped woman assessed? It is all based
on the one who humiliated and the one who was humiliated. The humiliation of a young woman of significance
from a distinguished family is not comparable to the humiliation of a poor girl of lowly lineage. Likewise, the payment
to a woman humiliated by a man of significance is lower
than the payment to one humiliated by a lowly person
(Rambam Sefer Nashim, Hilkhot Na’ara Betula 2:4; Shulĥan
Arukh, Even HaEzer 407:24).
The sum of the fine is equal for all people – ְקנָס ׁ ָשוֶ ה
ב ָכל ָא ָדם:
ּ ְ Whether one had relations with the daughter
of a High Priest or a mamzer, the fine is fifty silver coins
(Rambam Sefer Nashim, Hilkhot Na’ara Betula 2:3; Tur, Even
HaEzer 177).
PERSONALITIES

Rabbi Elazar – ר ִ ּבי ֶא ְל ָﬠזָ ר:ַ This is Rabbi Elazar ben Shammua,
a tanna in the generation prior to the redaction of the
Mishna and among the greatest of Rabbi Akiva’s students.
Rabbi Elazar was a leader of the Jewish people in the years
following the persecution in the wake of the failure of the
bar Kokheva rebellion. Despite the dire situation, many
students studied with him. One of his primary students
was Rabbi Yehuda HaNasi, the redactor of the Mishna. Not
many of Rabbi Elazar’s halakhot are cited in the Mishna;
however, he was held in high esteem by the Sages of the
following generations. Rav, an amora, referred to him as
the happiest of the Sages, and Rabbi Yoĥanan said of him:
The hearts of the early Sages were like the Entrance Hall to
the Sanctuary. In the Mishna and in baraitot, he is called
simply Rabbi Elazar.
Rabbi Elazar ben Shammua lived a long life. According
to one tradition he was 105 years old when he was killed.
He is listed among the ten martyrs executed by the Romans.

gemara

גמ׳ ָא ַמר ַר ָ ּבה ַ ּבר ַ ּבר ָחנָ ה ָא ַמר ַר ִ ּבי
יטת ַר ִ ּבי ֲﬠ ִק ָיבא
ַּ  ַר ִ ּבי ֶא ְל ָﬠזָ ר ְ ּב ׁ ִש:יוֹחנָן
ָ
נָס ּה
ָ  ו ְּק, ׁיֵש ָל ּה ְקנָס: דְּ ָא ַמר,ַר ּבוֹ ֲא ָמ ָר ּה
 ַר ִ ּבי,תוֹמה
ָ ְ י: ִמ ַּמאי – ִמדְּ ָק ָתנֵי.ְל ַﬠצְ ָמ ּה
ֵ ֶא ְל ָﬠזָ ר
 ָהאוֹנֵס ַחיָּ יב וְ ַה ְמ ַפ ֶּתה:אוֹמר
.ּ ָפטוּר

Rabba bar bar Ĥana said that Rabbi
Yoĥanan said: Rabbi Elazar stated his
opinion in accordance with the opinion of Rabbi Akiva, his
teacher,N as with regard to a young woman who was betrothed
and divorced and then raped, Rabbi Akiva said in an earlier mishna:
She is entitled to a fine for rape and her fine is paid to her. Rabbi
Yosei HaGelili says: She is not entitled to a fine for rape. And from
where do we know that Rabbi Elazar’s opinion corresponds to the
opinion of his teacher? From the fact that the mishna teaches with
regard to an orphan that Rabbi Elazar says: One who rapes her
is obligated to pay the fine and one who seduces her is exempt
from payment.

יטא! ֶא ָּלא ָהא ָקא ַמ ׁ ְש ַמע
ָ תוֹמה ּ ְפ ׁ ִש
ָ ְי
 דְּ נַ ֲﬠ ָרה ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה:ָל ן
תוֹמה ְל ַﬠצְ ָמ ּה – ַאף
ָ ְ ַמה יּ,יתוֹמה
ָ ִּכ
.נַﬠ ָרה ׁ ֶש ִּנ ְת ָא ְר ָסה וְ נִ ְת ָ ּג ְר ׁ ָשה ְל ַﬠצְ ָמ ּה
ֲ

The Gemara asks: An orphan? That is obvious, as she has no father
and is not subject to the authority of anyone else. Clearly the seducer
is exempt from payment because she was complicit. Rather, this is
what the mishna is teaching us: That the legal status of a young
woman who was betrothed and divorced, even if her father is alive,
is like that of an orphan: Just as with regard to an orphan, payment
of the fine is to her, so too, with regard to a young woman who was
betrothed and divorced,H payment of the fine is to her.

ָא ַמר ַר ִ ּבי זֵ ָירא ָא ַמר ַר ָ ּבה ַ ּבר ׁ ֵש ָילא
ָא ַמר ַרב ַה ְמנוּנָ א ָס ָבא ָא ַמר ַרב ַאדָּ א
 ֲה ָל ָכה ְּכ ַר ִ ּבי:ַ ּבר ַא ֲה ָבה ָא ַמר ַרב
:יה דְּ ַר ִ ּבי ֶא ְל ָﬠזָ ר
ּ  ָק ֵרי ַרב ֲﬠ ֵל.ֶא ְל ָﬠזָ ר
.ימי
ֵ טוֹבינָ א דְּ ַח ִּכ
ִ

Rabbi Zeira said that Rabba bar Sheila said that Rav Hamnuna
the Elder said that Rav Adda bar Ahava said that Rav said: The
halakha is in accordance with the opinion of Rabbi Elazar.PN Rav
would exclaim about Rabbi Elazar: He is the happiest of the Sages,
as he held that the halakha was ruled in accordance with his opinion
in many instances.

וֹשת? ַה ּכֹל ְל ִפי
ֶ ׁ מתני׳ ֵאיזֶ ה ּו ּב
רוֹאין
ִ –  ּ ְפגָ ם.ַה ְמ ַביֵּ ׁיש וְ ַה ִּמ ְת ַ ּביֵּ ׁיש
ּ אוֹת ּה ְּכ ִא
יל ּו ִהיא ׁ ִש ְפ ָחה נִ ְמ ֶּכ ֶרת
ָ
 ַּכ ָּמה ָהיְ ָתה יָ ָפה וְ ַכ ָּמה ִהיא,ַ ּב ׁ ּשוּק
 וְ ָכל ׁ ֶשיֵּ ׁש לוֹ. ְקנָס ׁ ָשוֶ ה ְ ּב ָכל ָא ָדם.יָ ָפה
.ִקצְ ָ ּבה ִמן ַה ּת ָוֹרה – ׁ ָשוֶ ה ְ ּב ָכל ָא ָדם

mishna

What is humiliation?N How is the payment
for humiliation during rape or seduction
assessed? It is all based on the one who humiliated and the one
who was humiliated.HN The price will vary depending on the lineage
of the family of the rape victim and the nature of the attacker. How
is her degradation assessed? One considers her as though she
were a maidservant sold in the marketplace, and assesses how
much she was worth beforehand and how much she is currently
worth, after the rape or seduction. The sum of the fine is equal for
all people,H and the principle is: Any payment that has a fixed sum
by Torah law is equal for all people, regardless of the lineage and
the physical state of the attacker or the victim.

NOTES

Stated it in accordance with the opinion of Rabbi Akiva, his
teacher – יטת ַר ִ ּבי ֲﬠ ִק ָיבא ַר ּבוֹ ֲא ָמ ָר ּה
ַּ ב ׁ ִש:ּ ְ The Ramban explains that
the Gemara is not saying that Rabbi Elazar agrees with Rabbi
Akiva as opposed to Rabbi Yosei HaGelili, as that is self-evident.
Rather, it is emphasizing that he accepts Rabbi Akiva’s opinion
cited in the mishna, not the opinion attributed to him in the
baraita. The Gemara therefore asks: From where is that known;
perhaps he agrees with Rabbi Akiva of the baraita and that is
why he referred specifically to an orphan, as the fine for one
who is not an orphan is paid to her father? The Gemara answers
that since the mishna mentions an orphan, and there is nothing
novel in that halakha, as she certainly does not receive payment
for willingly performing an act, it is clear that the reference is to
a girl who is not an orphan but rather one who was betrothed
and divorced. The Ritva adds that by specifying that one who
seduces her is exempt, Rabbi Elazar is demonstrating that he is
not referring to a literal orphan, as there is no need to state that
she receives no payment when she is seduced. Rather, he mentions an orphan in order to explain why she does not receive
the fine; a young woman who was betrothed and divorced is
considered an orphan in her father’s lifetime.
The halakha is in accordance with the opinion of Rabbi
Elazar – ה ָל ָכה ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ ר:ֲ The question is raised: Since Rabbi
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Elazar’s opinion is in accordance with the opinion of Rabbi Akiva,
why did the Gemara not issue the ruling in accordance with
the source of his opinion, Rabbi Akiva? The Ritva explains that
had the Gemara issued a ruling in accordance with Rabbi Akiva,
there would have been uncertainty whether the reference was
to his opinion as cited in the mishna or to the opinion cited in
the baraita. The Gemara therefore preferred to state that the
halakha is in accordance with the opinion of Rabbi Elazar, who
adopts the opinion of Rabbi Akiva in the mishna, as stated
above. The Ritva adds that this is why Rabbi Elazar is called the
happiest of the Sages, as he was able to accurately approximate
the opinion of his teacher. According to the Yam shel Shlomo,
Rabbi Elazar indeed adds to Rabbi Akiva’s opinion; he teaches
that this halakha applies to the payments of humiliation and
degradation as well as to the fine. This also accounts for the
fact that this mishna is placed here, rather than adjacent to
Rabbi Akiva’s opinion.

It is all based on the one who humiliated and the one
who was humiliated – ה ּכֹל ְל ִפי ַה ְמ ַביֵּ ׁיש וְ ַה ִּמ ְת ַ ּביֵּ ׁיש:ַ Rashi here
explains that humiliation is greatest when the humiliator is neither particularly prominent nor particularly inconsequential. If
he is a person of importance her humiliation is less, and similarly
the action of a man of lowly standing is considered insignificant
and the humiliation in that case is less. The Rid agrees.
The Ran maintains that this is the case in standard instances
of humiliation, but a rape victim is humiliated more when she
is violated by a man of lowly standing. He agrees though that
a woman raped by a great man suﬀers less humiliation. See,
however, the Yam shel Shlomo, who argues to the contrary,
and concludes that each case must be considered on its own
merits, dependent on time and place. The Meiri agrees with
Ran, and cites proof from the Jerusalem Talmud, where it
states that the humiliation suﬀered by a great man is extensive
and his humiliation of others is minor, while the humiliation
suﬀered by a lowly man is insignificant while his humiliation
What is humiliation – וֹשת
ֶ ׁ איזֶ ה ּו ּב:ֵ The appropriate question of others is major. He explains that the humiliation suﬀered
would appear to be: How much is the payment of humiliation? by a great person corresponds to his significance, and thereAfter all, that is the topic of the mishna. The Melekhet Shlomo fore the humiliation payment for a woman of significance
explains that since one might have thought that the humilia- will be greater, whereas his humiliation of others is relatively
tion and degradation of a rape victim are identical, the mishna insignificant.
underscores that these are two separate halakhot.

ימא ֲח ִמ ׁ ּ ִשים ְס ָל ִﬠים ָא ַמר
ָ גמ׳ וְ ֵא
ֵּ  ִמ ָּכל ִמ,ַר ֲח ָמנָ א
:ילי! ָא ַמר ַר ִ ּבי זֵ ָירא
,ֹאמר ּו ָ ּב ַﬠל ַ ּבת ְמ ָל ִכים – ֲח ִמ ׁ ּ ִשים
ְ י
יה
ּ ָ ּב ַﬠל ַ ּבת ֶה ְדיוֹטוֹת – ֲח ִמ ׁ ּ ִשים?! ֲא ַמר ֵל
 ֶﬠ ֶבד:ֹּאמרו
ְ  ַ ּג ֵ ּבי ֶﬠ ֶבד נַ ִמי י, ִאי ָה ִכי:ַא ַ ּביֵ י
עוֹשה
ׂ ֶ  ֶﬠ ֶבד,נוֹקב ַמ ְר ָ ּג ִליּוֹת – ׁ ְשל ׁ ִֹשים
ֵ

gemara

The Gemara asks: And say that the Merciful One said that the payment is fifty
sela from all these matters, i.e., the fine, degradation, humiliation,
and pain. Rabbi Zeira said: That cannot be, as they will say:
If one who engaged in forced intercourse with a daughter of
kings pays a sum of fifty sela, does one who engaged in forced
intercourse with the daughter of commoners [hedyotot]L also
pay fifty sela? Abaye said to him: This is not a decisive argument,
as if so, with regard to a Canaanite slave killed by an ox, the Torah
says that the owner of the ox pays the master of the slave thirty
sela. There too, they will say: For a slave who pierces precious
pearls [margaliyyot],LB a valuable skill, the fine is thirty sela, and
for a slave who performs

LANGUAGE

Commoners [hedyotot] – ה ְדיוֹטוֹת:ֶ From the Greek ἰδιώτης,
idiotēs, meaning a common man with no oﬃcial oﬃce. The
Sages use it to distinguish between a common person, e.g.,
a common priest, and one with a special position.
Pearls [margaliyyot] – מ ְר ָ ּג ִליּוֹת:ַ From the Greek μαργαρίτης,
margarites, meaning pearl. Sometimes it is used as a general
term for a precious stone, both in Greek and in the language
of the Sages.
BACKGROUND

A slave who pierces precious pearls – נוֹקב ַמ ְר ָ ּג ִליּוֹת
ֵ ﬠ ֶבד:ֶ
Since pearls, especially valuable ones, were usually made
into necklaces, they had to be pierced. This was a specialized
form of craftsmanship that required expertise. The artisan
would choose the ideal place to pierce the jewel, and the
resultant hole had to be completely straight so as not to mar
the beauty of the pearl. That craftsman was well paid, and
a slave who could perform this task would be considered
highly valuable.
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!? ַמ ֲﬠ ֵ ׂשה ַמ ַחט ׁ ְשל ׁ ִֹשיםthe needlecraft of a tailor, a common, less valuable skill, is the
fine also thirty sela? Rather, just as with regard to the slaves, the
sum is not dependent on the standing of the victim, so too with
regard to a woman who was raped.
ּ  ִא:ֶא ָּלא ָא ַמר ַר ִ ּבי זֵ ָירא
יה
ָ יל ּו ָ ּבא ּו ָﬠ ֶל
, ֶא ָחד ְּכ ַד ְר ָּכ ּה וְ ֶא ָחד ׁ ֶשלּ ֹא ְּכ ַד ְר ָּכ ּה,ׁ ְשנַיִ ם
 ָ ּב ַﬠל,ימה ֲח ִמ ׁ ּ ִשים
ָ  ָ ּב ַﬠל ׁ ְש ֵל:ֹאמר ּו
ְ י
 ִאי:יה ַא ַ ּביֵ י
ּ ּ ְפגו ָּמה – ֲח ִמ ׁ ּ ִשים?! ֲא ַמר ֵל
–  ֶﬠ ֶבד ָ ּב ִריא,ֹּאמרו
ְ  ַ ּג ֵ ּבי ֶﬠ ֶבד נַ ִמי י,ָה ִכי
!? ֶﬠ ֶבד מו ֵּּכה ׁ ְש ִחין – ׁ ְשל ׁ ִֹשים,ׁ ְשל ׁ ִֹשים

Rather, Rabbi Zeira said a diﬀerent proof: Had two men engaged in forced intercourse with her, one vaginal intercourse,
and one anal intercourse,N they will say: If one who engaged in
forced intercourse with an untainted virgin pays fifty sela, does
one who engaged in forced intercourse with her when she is
tainted, i.e., after she has engaged in anal intercourse, also pay fifty
sela? Apparently, the fifty sela is the fixed sum of the fine, while
the rest of the payment varies on a case-by-case basis. Abaye said
to him: This too is no proof, as if so, with regard to a slave as well,
they will say if one whose ox gored a healthy slave pays thirty
sela, does one whose ox gored a slave aﬄicted with boils also pay
thirty sela?

״ת ַחת ֲא ׁ ֶשר
ַּ  ָא ַמר ְק ָרא:ֶא ָּלא ֲא ַמר ַא ַ ּביֵ י
 ִמ ְּכ ָלל, ָהנֵי – ַּת ַחת ֲא ׁ ֶשר ִﬠ ָּינ ּה,ִﬠ ָּינ ּה״
 ָא ַמר: ָר ָבא ֲא ַמר.וֹשת ו ְּפגָ ם
ֶ ׁ יכא ּב
ָּ דְּ ִא
ְק ָרא ״וְ נָ ַתן ָה ִא ׁיש ַה ׁ ּש ֵוֹכב ִﬠ ָּמ ּה ַל ֲא ִבי
– ַה ּנ ֲַﬠ ָרה ֲח ִמ ׁ ּ ִשים ָּכ ֶסף״ ֲהנָ ַאת ׁ ְש ִכ ָיבה
.וֹשת ו ְּפגָ ם
ֶ ׁ יכא ּב
ָּ  ִמ ְּכ ָלל דְּ ִא,ֲח ִמ ׁ ּ ִשים

Rather, Abaye said a diﬀerent proof. The verse says: “Fifty
shekels of silver…because he tormented her” (Deuteronomy
: ); these fifty sela are the fine paid because he tormented
her. From which it may be inferred that there are the additional
payments of humiliation and degradation beyond that sum
mentioned in the verse. Rava said an alternative proof. The verse
says: “And the man who lay with her shall give to the father of
the young woman fifty shekels of silver” (Deuteronomy : ).
For the pleasure of lying with her he pays fifty sela;H from which
it may be inferred that there are the additional payments of
humiliation and degradation, beyond payment of the fine.

יה
ָ ״בנְעו ֶּר
ּ ִ :ימא ְל ִד ָיד ּה? ָא ַמר ְק ָרא
ָ  וְ ֵאThe Gemara asks: And say that these additional payments are paid
N
. ֵ ּבית ָא ִב ָיה״ – ָּכל ׁ ֶש ַבח נְעו ֶּר ָיה ְל ָא ִב ָיהto her? The Gemara answers that the verse says: “Between a
father and his daughter, being in her young womanhood, in her
father’s house” (Numbers : ), from which it is derived that
all profits of her young womanhood go to her father.H

NOTES

And one anal intercourse – וְ ֶא ָחד ׁ ֶש ּל ֹא ְּכ ַד ְר ָּכ ּה: The authorities disagree as to whether a rapist or seducer by means of
anal intercourse is liable to pay the fine. According to the
Rambam there is no fine for anal intercourse, whereas the
Ra’avad deems the rapist liable, as do Tosafot. These opinions both depend upon and influence the interpretation of
the Gemara. According to those who maintain that there is
no fine for anal intercourse, the Gemara is referring to two
women, one of whom engaged in anal intercourse before
engaging in vaginal intercourse. The Gemara is stating that
there is no diﬀerence with regard to the sum of the fine for
the vaginal intercourse. The other opinion maintains that
the Gemara is referring to one woman who receives payment of the fine both from the one who engaged in anal
intercourse with her as well as from the one who engaged
in vaginal intercourse with her, despite her impaired status.
The early commentaries add that it appears that Rashi, at
least according to his interpretation here, agrees with the
Rambam that the reference is to two women. The Ritva and
others note that in the Jerusalem Talmud it is clear that one
who performs anal intercourse is also liable to pay the fine.
And say that these additional payments are paid to her –
ימא ְל ִד ָיד ּה
ָ וְ ֵא: This diﬃculty hearkens back to the earlier
statements of Abaye and Rava. According to Rabbi Zeira’s
reasoning this is not a question, as he holds that the need to
emphasize that fifty sela is the sum of the fine is to prevent
mistaken impressions and to indicate that the humiliation
and degradation are paid to the same person to whom the
fine is paid. However, according to Abaye and Rava, who
derive this from a verse that indicates that the fine is paid
as compensation only for the torment of the intercourse,
the question can be raised: Who is entitled to the other
payments? (Shita Mekubbetzet).

HALAKHA

The pleasure of lying is fifty sela – הנָ ַאת ׁ ְש ִכ ָיבה ֲח ִמ ׁ ּ ִשים:ֲ The
fine of fifty sela paid by a rapist or a seducer is for the pleasure
of the act itself. It does not include other forms of indemnity
that he owes her (Rambam Sefer Nashim, Hilkhot Na’ara Betula
2:1; Shulĥan Arukh, Even HaEzer 177:1).

All profits of her young womanhood go to her father – ָּכל
יה
ָ יה ְל ָא ִב
ָ ש ַבח נְעו ֶּר:
ֶ ׁ The four categories of indemnity owed by
a rapist and the three owed by a seducer are paid to the girl’s
father, as all profits of her young womanhood go to her father
(Rambam Sefer Nashim, Hilkhot Na’ara Betula 2:15).
: פרק ג׳ דף מ. KeTUBoT . Perek III . 40b
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HALAKHA

The handiwork of the daughter goes to her father –
מ ֲﬠ ֵ ׂשה ַה ַ ּבת ְל ָא ִב ָיה:ַ The handiwork of a minor girl, until
she becomes a young woman, goes to her father
(Rambam Sefer Nashim, Hilkhot Ishut 3:11; Shulĥan
Arukh, Even HaEzer 37:1).
Assessment of degradation – אוֹמ ַדן ַה ּ ְפגָ ם:
ְ
How is
the degradation of a rape victim assessed? She is
considered as though she was a maidservant for
sale in the slave market and the diﬀerence between
her value as a virgin and her value as a non-virgin is
assessed, as a person would pay more for a virgin
maidservant in order to marry her to a slave whom
he wishes to please (Rambam Sefer Nashim, Hilkhot
Na’ara Betula 2:6).

 ִמ ּנַיִ ן:וְ ֶא ָּלא ָהא דְּ ָא ַמר ַרב הוּנָ א ָא ַמר ַרב
יה? ׁ ֶש ֶּנ ֱא ַמר ״וְ ִכי יִ ְמ ּכוֹר
ָ ׁ ֶש ַּמ ֲﬠ ֵ ׂשה ַה ַ ּבת ְל ָא ִב
ִא ׁיש ֶאת ִ ּב ּתוֹ ְל ָא ָמה״ ָמה ָא ָמה ַמ ֲﬠ ֵ ׂשה יָ ֶד ָיה
יה – ָל ָּמה
ָ יה ְל ָא ִב
ָ  ַאף ַ ּבת ַמ ֲﬠ ֵ ׂשה יָ ֶד,ְל ַר ָ ּב ּה
!יה״
ָ יה ֵ ּבית ָא ִב
ָ ״בנְעו ֶּר
ּ ִ יה ִמ
ּ ִלי? ֵּת ּיפוֹק ֵל
. ַה ִהיא ַ ּב ֲה ָפ ַרת נְ ָד ִרים הוּא דִּ ְכ ִתיב,ֶא ָּלא

The Gemara asks: However, with regard to that which Rav Huna
said that Rav said: From where is it derived that the handiwork
of the daughter goes to her father?H It is as it is stated: “And if
a man sells his daughter as a maidservant” (Exodus : ), juxtaposing his daughter to a maidservant: Just as a maidservant, her
handiwork belongs to her master, as she was sold for that purpose;
so too a daughter, her handiwork goes to her father. Why do I
need this complicated proof? Let him derive it directly from the
verse “Being in her young womanhood, in her father’s house.”
Rather, this cannot be derived from that verse because that verse
is written with regard to the nullification of vows. A young
woman is subject to her father’s authority with regard to her vows,
which he has the right to nullify. The matter of monetary rights is
not addressed in that verse.

ֵיה – ָממוֹנָ א ֵמ ִא ּיסו ָּרא
ַ :ימא
ָ וְ ִכי ֵּת
ּ נֵילף ִמ ּינ
נָסא – ָממוֹנָ א
ָ נֵילף ִמ ְּק
ַ :ימא
ָ  וְ ִכי ֵּת.ָלא יָ ְל ִפינַן
ָ ִמ ְּק
יה
ָ  ֶא ָּלא ִמ ְס ַּת ְ ּב ָרא דְּ ָא ִב.נָסא ָלא יָ ְל ִפינַן
למנ ּו ָּול וּמו ֵּּכה
ְ  דְּ ִאי ָ ּב ֵﬠי – ָמ ַסר ָל ּה,ָהוֵ י
.ׁ ְש ִחין

And if you say: Let us derive monetary matters from vows, i.e.,
just as she is subject to her father’s authority with regard to vows
the same is true with regard to monetary matters, we do not derive
monetary matters from ritual matters. And if you say: Let us
derive that her father receives payment from the halakha of a fine,
i.e., just as the fine is paid to her father, as explicitly stated in the
Torah, so too, other payments are also paid to her father, we do not
derive monetary matters from fines.N The payment of a fine is a
novel element decreed by the Torah and cannot serve as a paradigm
for standard monetary matters. Rather, the Gemara explains that
it is reasonable that the payments of humiliation and degradation
are paid to her father, as if he wished to do so he could give her
hand in marriage to a repulsive manN or one aﬄicted with boils,
thereby humiliating her. Since her humiliation is under his control,
payment for her humiliation is similarly his.

ּ אוֹת ּה ְּכ ִא
יל ּו ִהיא ׁ ִש ְפ ָחה
ָ רוֹאין
ִ – ״פגָ ם
ְּ
ימינַ ן ָל ּה? ָא ַמר ֲאבו ּּה
ִ ְיכי ׁ ָשי
ִ  ֵה.נִ ְמ ֶּכ ֶרת״
ְ :דִּ ׁ ְשמו ֵּאל
אוֹמ ִדין ַּכ ָּמה ָא ָדם רוֹצֶ ה ִל ֵּיתן ֵ ּבין
,ׁ ִש ְפ ָחה ְ ּבתו ָּלה ְל ׁ ִש ְפ ָחה ְ ּבעו ָּלה ְל ׁ ַש ְּמ ׁשוֹ

The mishna continues: How is her degradation assessed? One
considers her as though she was a maidservant sold in the
marketplace, and assesses how much she would have been worth
beforehand and how much she would be worth currently. The
Gemara asks: How do we assess her value? Shmuel’s father said:
One estimates the diﬀerence between how much a person is
willing to give to purchase a virgin maidservant and how much
he is willing to give to purchase a non-virgin maidservantN to serve
him.

 ֵ ּבין ׁ ִש ְפ ָחה:יה ִמ ָּינ ּה? ֶא ָּלא
ּ ַמאי נָ ְפ ָקא ֵל
יא ּה
ָ ְ ּבעו ָּלה ְל ׁ ִש ְפ ָחה ׁ ֶש ֵאינָ ּה ְ ּבעו ָּלה ְל ַה ּ ִ ׂש
?יה ִמ ָּינ ּה
ּ  ו ְּל ַﬠ ְבדּ וֹ ַמאי נָ ְפ ָקא ֵל.ְל ַﬠ ְבדּ וֹ
.ּימנּ ו
ֶ ּח ֵה קוֹרת רו
ַ ְ ּב ֶﬠ ֶבד ׁ ֶשיֵּ ׁש לוֹ ְל ַר ּבוֹ

The Gemara asks: With regard to a non-virgin maidservant to
serve him; if he purchases her for service, what diﬀerence is there
to him whether or not she is a virgin? Rather, the diﬀerence
between a maidservant who engaged in intercourse and a maidservant who did not engage in intercourse is with regard to how
much one is willing to marry her to his slave. The Gemara further
asks: And with regard to marrying her to his slave, what diﬀerence
is there to him whether or not she is a virgin? The Gemara answers:
It is with regard to a slave from whom his master has a sense of
satisfaction, and he seeks a virgin for the slave in order to reciprocate. The diﬀerence between the price that the master is willing to
pay for each of the maidservants is the degradation that the oﬀender
pays the victim.H

NOTES

We do not derive monetary matters from fines – ָממוֹנָ א
נָסא ָלא יָ ְל ִפינַן
ָ מ ְּק:ִ The students of the Rashba cite in his name
that the reason for this principle is not due to any fundamental
diﬀerence between payments of money and fines, like the
diﬀerence between ritual matters and monetary payment.
Rather, fines are a novel halakha from which a general principle
cannot be derived. Consequently, everyone agrees that the
halakhot of fines can be derived from the halakhot of payments
of money.

while she is a minor, and the humiliation, degradation, and even
the pain resulting from that betrothal would continue into her
young womanhood. Therefore, her humiliation and degradation belong to her father. The problem with this explanation
is that the same reasoning leads to the conclusion that the
humiliation and degradation of a grown woman should also
be paid to her father. Rabbi Aharon HaLevi answers that since
a grown woman has completely left her father’s control, he
retains no rights to anything of hers (see Ramban and Rashba).

As if he wished to do so he could give her hand in marriage
to a repulsive man, etc. – למנ ּו ָּול וכו׳
ְ דְּ ִאי ָ ּב ֵﬠי ָמ ַסר ָל ּה: Rav Hai
Gaon explains that he can betroth her to any man he chooses

One estimates…between purchasing a virgin maidservant
and purchasing a non-virgin maidservant, etc. – ין…בין
ּ ֵ אוֹמ ִד
ְ
ש ְפ ָחה ְ ּבתו ָּלה ְל ׁ ִש ְפ ָחה ְ ּבעו ָּלה וכו׳:
ִ ׁ Tosafot explain that this does
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not mean every woman is evaluated as though she were a
maidservant, as there is certainly no comparison between the
degradation of a maidservant to that of an woman of significance from a distinguished family. Rather, the Gemara cited a
common case, as only a maidservant can be married to a slave.
However, with regard to every woman, the assessment involves
that particular woman and how much more a man would be
willing to give for her as a virgin. Tosafot Yeshanim maintain that
degradation is always assessed in terms of a maidservant, as the
diﬀerence between injury of a woman of significance and injury
of a maidservant is covered by the payment for humiliation.

,מתני׳ ָּכל ָמקוֹם ׁ ֶשיֵּ ׁש ֶמ ֶכר – ֵאין ְקנָ ס
 ְק ַט ָּנה – יֵ ׁש.וְ ָכל ָמקוֹם ׁ ֶשיֵּ ׁש ְקנָס – ֵאין ֶמ ֶכר
נַﬠ ָרה – יֵ ׁש ָל ּה ְקנָס
ֲ ,ָל ּה ֶמ ֶכר וְ ֵאין ָל ּה ְקנָס
 ַה ּבוֹגֶ ֶרת – ֵאין ָל ּה ל ֹא ֶמ ֶכר.וְ ֵאין ָל ּה ֶמ ֶכר
.וְ ל ֹא ְקנָס

mishna

Any place where there is saleN by a father
of his minor daughter as a Hebrew maidservant, there is no fine if she is raped. And any place where there
is a fine, when a young woman is raped; there is no sale by the
father. The Gemara specifies: A minor is subject to sale by her
father, and she is not entitled to a fine if she is raped. A young
woman is entitled to a fine if she is raped and is not subject
to sale. A grown woman is neither subject to sale nor entitled
to a fine.

gemara

 זוֹ דִּ ְב ֵרי ַר ִ ּבי:גמ׳ ָא ַמר ַרב יְ הו ָּדה ָא ַמר ַרב
ְ  ֲא ָבל ֲח ָכ ִמים,ֵמ ִאיר
 יֵ ׁש ָל ּה ְקנָס:אוֹמ ִרים
 ְק ַט ָּנה ִמ ַ ּבת יוֹם ֶא ָחד: דְּ ַתנְיָא.ִ ּב ְמקוֹם ֶמ ֶכר
וְ ַﬠד ׁ ֶש ָּת ִביא ׁ ְש ֵּתי ְ ׂש ָﬠרוֹת – יֵ ׁש ָל ּה ֶמ ֶכר וְ ֵאין
יבגֵ ר
ּ ָ  ִמ ׁ ּ ֶש ָּת ִביא ׁ ְש ֵּתי ְ ׂש ָﬠרוֹת ַﬠד ׁ ֶש ִּת,ָל ּה ְקנָס
, דִּ ְב ֵרי ַר ִ ּבי ֵמ ִאיר,יֵ ׁש ָל ּה ְקנָס וְ ֵאין ָל ּה ֶמ ֶכר
 ָּכל ָמקוֹם ׁ ֶשיֵּ ׁש:אוֹמר
ֵ
ׁ ֶש ָהיָ ה ַר ִ ּבי ֵמ ִאיר
 וְ ָכל ָמקוֹם ׁ ֶשיֵּ ׁש ְקנָס – ֵאין,ֶמ ֶכר – ֵאין ְקנָס
 ְק ַט ָּנה ִמ ַ ּבת ׁ ָשל ֹׁש:אוֹמ ִרים
ְ  וַ ֲח ָכ ִמים.ֶמ ֶכר
ּ ָ ׁ ָשנִים וְ יוֹם ֶא ָחד וְ ַﬠד ׁ ֶש ִּת
.יבגֵ ר – יֵ ׁש ָל ּה ְקנָס

Rav Yehuda said that Rav said: This
halakha in the mishna is the statement of
Rabbi Meir, but the Rabbis say: She is entitled to a fine even
where there is a sale, as it is taught in a baraita: A minor girl, from
one day old until she grows two pubic hairs, is subject to sale and
is not entitled to a fine. From when she grows two pubic hairs
and becomes a young woman until she matures into a grown
woman, she is entitled to a fine and she is not subject to sale; this
is the statement of Rabbi Meir, as Rabbi Meir would state the
principle: Any place where there is a sale there is no fine, and any
place where there is a fine there is no sale. And the Rabbis say:
A minor girl from the age of three years and one day until she
matures into a grown woman is entitled to a fine.

 ַאף ְקנָס ִ ּב ְמקוֹם:ימא
ָ  ֶמ ֶכר ָלא?! ֵא,ְקנָס ִאין
 ַמאי ַט ֲﬠ ָמא דְּ ַר ִ ּבי: ָא ַמר ַרב ִח ְסדָּ א.ֶמ ֶכר
– ֵמ ִאיר – ָא ַמר ְק ָרא ״וְ לוֹ ִת ְהיֶ ה ְל ִא ׁ ּ ָשה״
 וְ ַר ָ ּבנַן? ֲא ַמר.ִ ּב ְמ ַה ָּוה ַﬠצְ ָמ ּה ַה ָּכתוּב ְמ ַד ֵ ּבר
״נַﬠ ָר״ – ֲא ִפילּ ּו ְק ַט ָּנה
ֲ  ָא ַמר ְק ָרא:ֵר ׁיש ָל ִק ׁיש
.ְ ּב ַמ ׁ ְש ָמע

The Gemara questions the statement of the Rabbis in the baraita
with regard to a girl more than three years of age: A fine, yes, but
sale, no? Do the Rabbis maintain that a father cannot sell his minor
daughter as a Hebrew maidservant? Rather, emend the text and
say: She is even entitled to a fineH where she is subject to sale. Rav
Ĥisda said: What is the rationale for the opinion of Rabbi Meir?
It is as the verse says with regard to a rapist: “And the man who lay
with her shall give to the father of the young woman fifty sela, and
to him she shall be as a wife” (Deuteronomy : ). The verse is
speaking with regard to one halakhically competent to marry by
herself, which means she must be a young woman. The Gemara
asks: And what is the rationale for the opinion of the Rabbis?
Reish Lakish said that the verse says “young woman [na’ara]”;
however, although the term is pronounced na’ara, it is written as
na’ar,N without the letter heh, and even a minor girl is indicated
by that term.

,לוֹחית
ִ יה דְּ ַרב ָחנָן ִמ ֵ ּבי ְּכ
ּ ׁ ְש ָמ ָﬠ ּה ַרב ּ ַפ ּ ָפא ְ ּב ֵר
 ֲא ַמר.ימי ַ ּבר ַא ׁ ִשי
ִ יה דְּ ַרב ׁ ִש
ּ ֲאזַ ל ֲא ָמ ָר ּה ַק ֵּמ
 ֲאנַ ן ַא ָהא, ַא ּתוּן ַא ָהא ַמ ְתנִית ּו ָל ּה:יה
ּ ֵל
 ַה ּמוֹצִ יא ׁ ֵשם: ָא ַמר ֵר ׁיש ָל ִק ׁיש:ַמ ְתנִינַן ָל ּה
 ׁ ֶש ֶּנ ֱא ַמר ״וְ נָ ְתנ ּו ַל ֲא ִבי,ַרע ַﬠל ַה ְּק ַט ָּנה – ּ ָפטוּר
.יבר ַה ָּכתוּב
ּ ֵ ִּנַﬠ ָרה ָמ ֵלא ד
ֲ – ַה ּנ ֲַﬠ ָרה״

 ַט ֲﬠ ָמא:ַמ ְת ִקיף ָל ּה ַרב ַאדָּ א ַ ּבר ַא ֲה ָבה
 ָהא ָלאו ָה ִכי – ֲהוָ ה,״נַﬠ ָרה״
ֲ דְּ ָכ ַתב ַר ֲח ָמנָ א
ָא ִמינָ א ֲא ִפילּ ּו ְק ַט ָּנה? וְ ָהא ְּכ ִתיב ״וְ ִאם ֱא ֶמת
ָהיָ ה ַהדָּ ָבר ַהזֶּ ה ל ֹא נִ ְמצְ א ּו ְבתו ִּלים ַל ּנ ֲַﬠ ָרה
יה
ָ וְ הוֹצִ יא ּו ֶאת ַה ּנ ֲַﬠ ָרה ֶאל ּ ֶפ ַתח ֵ ּבית ָא ִב
!עוֹנָשין ִהיא
ִׁ
ו ְּס ָקלו ָּה״ – ו ְּק ַט ָּנה ָלאו ַ ּבת
 ָהא ָּכל ָמקוֹם ׁ ֶש ֶּנ ֱא ַמר,נַﬠ ָרה
ֲ –  ָּכאן:ֶא ָּלא
.״נַﬠ ָר״ – ֲא ִפילּ ּו ְק ַט ָּנה ְ ּב ַמ ׁ ְש ָמע
ֲ

The Gemara relates: Rav Pappa, son of Rav Ĥanan, from a place
called Bei Keloĥit, heard this halakha and went and said it before
Rav Shimi bar Ashi. Rav Shimi said to him: You teach this statement concerning that matter. We, based on our traditions, teach
it concerning this matter, as Reish Lakish said: One who slanders a minor girl, falsely claiming that she was not a virgin on the
wedding night, is exempt from paying the fine, as it is stated: “And
they shall give them to the father of the young woman [na’ara]”
(Deuteronomy : ). The verse spoke of na’ara, not only pronounced but written in full,N indicating that this payment is in
eﬀect only with regard to a young woman, not a minor girl.H However, in places where the term is written na’ar, even a minor girl
would be included.

NOTES

Any place where there is a sale, etc. – ָּכל ָמקוֹם ׁ ֶשיֵּ ׁש
מ ֶכר וכו׳:ֶ The Tosefot Yom Tov explains that this principle does not teach anything new; it merely serves as
a mnemonic for the fact that a minor can be sold but
is not entitled to a fine. The Melekhet Shlomo contends
that there is a new halakha that emerges from this
principle: Since even a young woman for whom there
is no payment of humiliation or degradation, e.g., a
deaf-mute or an imbecile, can be sold as a minor, she
is entitled to the fine as a young woman.
Na’ara, with and without the letter heh – נַﬠ ָרה ָמ ֵלא
ֲ
וְ ָח ֵסר: Throughout the Torah the word na’ara is written
without a heh, with the lone exception in the case of
a slanderer. Admittedly, in certain very ancient Torah
scrolls predating Ezra, na’ara is consistently written
with a heh; however, the Masoretic tradition is without
the heh. As for the derivation itself, one explanation is
that when the word is written without a heh, it refers
to both males and females, and it is only the vocalization that distinguishes between them. Therefore,
when it is written without a heh it refers even to a
minor girl, whose development into a young woman
is not yet discernible and is therefore not clearly distinguishable from a male.
The verse spoke of na’ara written in full – נַﬠ ָרה
ֲ
יבר ַה ָּכתוּב
ּ ֵ ִּמ ֵלא ד:ָ In the Jerusalem Talmud the question is raised: In the verses concerning the slanderer,
other than the single instance where it is written
with a heh, na’ara is written without a heh as well.
The Gemara there answers that in that context, the
fact that it is written without a heh indicates that it
does not include a minor, but comes to include anal
intercourse, which is common to both males and
females.
And a minor is not subject to punishment – ו ְּק ַט ָּנה
עוֹנָשין ִהיא
ִ ׁ לאו ַ ּבת:ָ Tosafot ask: Perhaps the halakha
of a slanderer applies even if she was a minor, and
it is merely the punishment for adultery that is not
administered to a minor. They answer that the case
of a slanderer is one where a husband is trying to
frame his wife and have her executed. As he cannot
cause a minor to be executed, he cannot be punished
as a slanderer.
HALAKHA

A minor is entitled to a fine – ק ַט ָּנה ׁיֵש ָל ּה ְקנָס:ְ With
regard to a minor three years and one day old and
older, although she can be sold she is nonetheless
entitled to the fine if she was raped or seduced, in
accordance with the opinion of the Rabbis (Rambam
Sefer Nashim, Hilkhot Na’ara Betula 1:8; Shulĥan Arukh,
Even HaEzer 177:1).
One who slanders a minor girl – ַה ּמוֹצִ יא ׁ ֵשם ַרע ַﬠל
ה ְּק ַט ָּנה:ַ One who slanders a minor girl is exempt from
both the fine and lashes, as the term na’ara is written with a heh in the verse where the punishment
is mentioned (Rambam Sefer Nashim, Hilkhot Na’ara
Betula 3:2).

Rav Adda bar Ahava strongly objects to this: The reason is
that the Merciful One writes “na’ara” with a heh. Is that to say that
if that were not the case I would have said that this halakha
applies even to a minor girl? How is that possible? But isn’t it
written: “And if this matter was true, that the hymen of this
young woman was not found intact; then they shall remove the
young woman to the entrance of her father’s house and stone
her” (Deuteronomy : – ). And this verse clearly refers to a
young woman old enough to be punished, as a minor is not subject
to punishment.N Rather, here, with regard to the payment of
a slanderer, the verse speaks of a na’ara, written with a heh, and
a minor is excluded. This is a paradigm from which it may be
inferred that in any place that it is stated “na’ara” without a heh,
even a minor girl is indicated.
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