Perek III
Daf 41 Amud a
HALAKHA

One who says: I seduced, etc. – אוֹמר ּ ִפ ִּת ִיתי וכו׳
ֵ ה:ָ One
who confesses: I seduced or raped so-and-so’s daughter,
is exempt from payment of the fine, but is obligated
to pay compensation for humiliation and degradation
(Rambam Sefer Nashim, Hilkhot Na’ara Betula 2:12).
One who says, I stole, etc. – אוֹמר ָ ּגנַ ְב ִּתי וכו׳
ֵ ה:ָ One who
confesses to stealing and slaughtering or selling is liable
to pay only the principal, but is exempt from payment of
double or four or five times the principal (Rambam Sefer
Nezikim, Hilkhot Geneiva 3:9; Tur, Ĥoshen Mishpat 348).
My ox killed so-and-so, etc. – ה ִמית ׁש ִוֹרי ֶאת ּ ְפלוֹנִי וכו׳:ֵ
One who confesses that his ox killed so-and-so, or in
the case of a forewarned ox, that it killed so-and-so’s ox,
pays based on his confession (Rambam Sefer Hafla’a,
Hilkhot Shevuot 8:4; Sefer Shofetim, Hilkhot Sanhedrin
4:14).
My ox killed a slave belonging to so-and-so, etc. –
ה ִמית ׁש ִוֹרי ַﬠ ְבדּ וֹ ׁ ֶשל ּ ְפלוֹנִי וכו׳:ֵ One who confesses that
his ox killed another person’s slave is exempt from paying the thirty sela, as it is a fine (Rambam Sefer Hafla’a,
Hilkhot Shevuot 8:2).

יתי ֶאת ִ ּב ּתוֹ ׁ ֶשל
ִ ״פ ִּת
ִ ּ :אוֹמר
ֵ מתני׳ ָה
,וֹשת ו ְּפגָ ם ַﬠל ּ ִפי ַﬠצְ מוֹ
ֶ ׁ ּ ְפלוֹנִי״ – ְמ ׁ ַש ֵּלם ּב
אוֹמר ״ ָ ּגנַ ְב ִּתי״ – ְמ ׁ ַש ֵּלם
ֵ  ָה.וְ ֵאין ְמ ׁ ַש ֵּלם ְקנָס
 וְ ֵאין ְמ ׁ ַש ֵּלם ַּת ׁ ְשלו ֵּמי,ֶאת ַה ֶ ּק ֶרן ַﬠל ּ ִפי ַﬠצְ מוֹ
״ה ִמית
ֵ .ֶּכ ֶפל וְ ַת ׁ ְשלו ֵּמי ַא ְר ָ ּב ָﬠה וַ ֲח ִמ ׁ ּ ָשה
״שוֹרוֹ ׁ ֶשל ּ ְפלוֹנִי״ – ֲה ֵרי
ׁ ׁש ִוֹרי ֶאת ּ ְפלוֹנִי״ אוֹ
״ה ִמית ׁש ִוֹרי ַﬠ ְבדּ וֹ
ֵ .זֶ ה ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ
 זֶ ה.ׁ ֶשל ּ ְפלוֹנִי״ – ֵאין ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ
–  ָּכל ַה ְמ ׁ ַש ֵּלם יָ ֵתר ַﬠל ַמה ׁ ּ ֶש ִהזִּ יק:ַה ְּכ ָלל
.ֵאינוֹ ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ

;נַס ִּתי״! ָלא ִמ ָ ּב ֲﬠיָ א ָק ָא ַמר
ְ ״א
ָ יתנֵי
ְ גמ׳ וְ ִל
,נַס ִּתי״ דְּ ָלא ָקא ּ ָפגֵ ים ָל ּה
ְ ״א
ָ ָלא ִמ ָ ּב ֲﬠיָ א
 ֲא ָבל,וֹשת ו ְּפגָ ם ַﬠל ּ ִפי ַﬠצְ מוֹ
ֶ ׁ דִּ ְמ ׁ ַש ֵּלם ּב
ימא ָלא ְמ ׁ ַש ֵּלם
ָ ״פ ִּת ִיתי״ דְּ ָקא ּ ָפגֵ ים ָל ּה – ֵא
ִּ
.ַﬠל ּ ִפי ַﬠצְ מוֹ – ָקא ַמ ׁ ְש ַמע ָלן

 ַר ִ ּבי,נִיתין דְּ ָלא ִּכי ַהאי ַּת ָּנא; דְּ ַתנְיָ א
ִ ַמ ְת
:אוֹמר ִמ ׁ ּשוּם ַר ִ ּבי ׁ ִש ְמעוֹן
ֵ ׁ ִש ְמעוֹן ֶ ּבן יְ הו ָּדה
,וֹשת ו ְּפגָ ם ֵאינוֹ ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ
ֶ ׁ ַאף ּב
.ימנּ ּו ׁ ֶשיִּ ְפגּ וֹם ִ ּב ּתוֹ ׁ ֶשל ּ ְפלוֹנִי
ֶ ל ֹא ָּכל ֵה

mishna

One who says:N I seducedH the daughter
of so-and-so, pays compensation for
humiliation and degradation based on his own admission, but
does not pay the fine. Similarly, one who says: I stole,H pays
the principal, the value of the stolen goods, based on his own
admission, but does not pay the double payment and the payment four and five times the principal for the slaughter or sale of
the sheep or ox that he stole. Likewise if he confessed: My ox
killed so-and-so,H or: My ox killed an ox belonging to so-and-so,
this owner pays based on his own admission. However, if he said:
My ox killed a slave belonging to so-and-so,HN he does not pay
based on his own admission as that payment is a fine. This is the
principle:N Anyone who pays more than what he damaged,N the
payments are fines and therefore he does not pay based on his
own admission. He pays only based on the testimony of others.

gemara

The Gemara asks: And let the tanna teach
this halakha with regard to one who said:
I rapedN the daughter of so-and-so. Why did the mishna cite the
case of seduction? The Gemara answers: The tanna is speaking
employing the style: It is not necessary. It is not necessary for
the mishna to cite the case of one who says: I raped her,N where
he does not tarnish her reputation and merely incriminates himself, as it is obvious that he pays compensation for humiliation
and degradation based on his own admission. However, in the
case of one who says: I seduced her, where he tarnishes her
reputation as he testifies that she willingly engaged in relations
with him, and he is not deemed credible to do so, say that he does
not pay based on his own admission. Therefore, the mishna
teaches us that even in the case of seduction he pays compensation
for humiliation and degradation based on his own admission.

The Gemara comments: The mishna is not in accordance with
the opinion of this tanna, as it is taught in a baraita: Rabbi
Shimon ben Yehuda says in the name of Rabbi Shimon: Even
the payments of humiliation and degradation, he does not pay
them based on his own admission as it is not within his power
to tarnish the reputation of the daughter of so-and-so based
merely on his confession. Consequently, unless his account is
corroborated by the testimony of others, his admission that she
was complicit in her seduction is rejected.

NOTES

The order of the mishna – ס ְד ָר ּה ׁ ֶשל ַה ִמ ׁ ְשנָ ה:ִ The commentaries
explain that the mishna employs the style: Not only this but also
that. In other words, there is a novel element in each succeeding case. The principle here is that one who admits that he is
liable to pay a fine is exempt. The mishna teaches that not only
is one exempt in a case where he confesses that he raped or
seduced a girl, where the exemption could be attributed to the
fact that his admission casts aspersions on the girl, but one who
confesses that he stole is also exempt from the double payment,
although his testimony casts no aspersions. Furthermore, this
halakha applies not only to a thief, who although he is exempt
from the fine, is obligated to pay the principal; it applies even
to a case where one confesses that his ox killed a slave, in which
case his confession exempts him from any payment. There is
a Torah decree that one whose incrimination is based exclusively on his own confession is exempt from the fine (Melekhet
Shlomo; see Tosefot Yom Tov).

should not be taken literally, as it is possible that the slave is
worth exactly thirty sela, in which case he would pay precisely
the sum of the damage he caused. Rather, since the sum is fixed
and is not always equal to the value of the slave, it is a fine.
This is the principle – זֶ ה ַה ְּכ ָלל: Based on Tosafot the commentaries on the mishna explain that the phrase: This is the
principle: Anyone who pays more than what he damaged does
not pay based on his own admission, comes to include other
fines omitted here: The one hundred silver coins that a slanderer
pays the father of his wife, and the obligation to free one’s slave
if he severed one of his extremities, i.e., he is freed with extraction of a tooth or an eye.

Anyone who pays more than what he damaged – ָּכל ַה ְמ ׁ ַש ֵּלם
יָ ֵתר ַﬠל ַמה ׁ ּ ֶש ִהזִּ יק: This principle, which establishes the diﬀerence
between fines and payments of money, is problematic in the
case of the ransom paid by one whose forewarned ox kills a
person, as the tanna’im disagree about the meaning of the
My ox killed a slave belonging to so-and-so –  ֵה ִמית ׁש ִוֹרי ַﬠ ְבדּ וֹverse “If a ransom is placed upon him, then he shall give the
של ּ ְפלוֹנִי:
ֶ ׁ In the Jerusalem Talmud, the question is raised with redemption of his soul” (Exodus 21:30). Is this assessment of
regard to a slave worth less than thirty sela: Is part of the sum ransom based on the value of the victim or the value of the
considered a monetary payment and the rest a fine, or is the owner of the ox? According to the opinion that he pays his own
entire amount deemed a fine? The Yam shel Shlomo explains value, in certain cases he pays more than the damage he caused,
that the phrase: Anyone who pays more than what he damaged, and therefore the payment should be considered a fine. Tosafot,
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and in greater detail Tosefot HaRosh and other commentaries,
explain that since he pays the assessment of his own value, it is
considered a monetary payment, as he is essentially redeeming
himself from death at the hand of Heaven.
And let the tanna teach with regard to one who said: I
raped – נַס ִּתי וכו׳
ְ יתנֵי ָא
ְ וְ ִל: According to Tosafot the question
is: Why didn’t the tanna cite a case of rape rather than one of
seduction? The later commentaries add that had the mishna
cited the case of rape, there would have been an additional
novel element according to the Rambam’s opinion that one
pays for her pain based on his own admission. However, the
Ritva and others claim that the Gemara is merely asking why
the tanna did not teach both rape and seduction as he did in
the other mishnayot. See Tosafot for a discussion of the novel
element in the case of rape.
It is not necessary for the mishna to cite the case of one who
says: I raped her, etc. – נַס ִּתי וכו׳
ְ לא ִמ ָ ּב ֲﬠיָ א ָא:ָ The ge’onim had
a variant reading of the Gemara, according to which the case
of a rapist is unnecessary, as he did not significantly tarnish her
reputation, whereas a seducer severely tarnishes her reputation,
and therefore one might think that he pays based on his own
confession (see also Shita Mekubbetzet).

נִיחא ָל ּה
ָ :יה ַרב ּ ַפ ּ ָפא ְל ַא ַ ּביֵ י
ּ ֲא ַמר ֵל
יה
ָ ְל ִד ָיד ּה ַמאי? דִּ ְל ָמא ָלא
ּ נִיחא ֵל
יה ְל ָא ִב ָיה ַמאי? דִּ ְל ָמא
ָ .ְל ָא ִב ָיה
ּ נִיחא ֵל
נִיחא ְלה ּו
ָ .נִיחא ְלה ּו ִל ְבנֵי ִמ ׁ ְש ּ ָפ ָחה
ָ ָלא
יכא
ָּ ִל ְבנֵי ִמ ׁ ְש ּ ָפ ָחה ַמאי? ִאי ֶא ְפ ׁ ָשר דְּ ֵל
.יה
ָ ַחד ִ ּב ְמ ִדינַ ת ַהיָּ ם דְּ ָלא
ּ נִיחא ֵל

Rav Pappa said to Abaye: According to Rabbi Shimon, if she
herself is amenable to his claim, and admits that his version of
the events is accurate, what is the halakha? Is he exempt from payments of humiliation and degradation in that case as well? Abaye
responded: Perhaps her father is not amenable to his daughter’s
reputation being tarnished. We therefore do not rely on his statement even in this case. Rav Pappa continued: If her father is also
amenable to his claim, what is the halakha? Abaye responded:
Perhaps her other family members are not amenable, as the
reputation of the entire family would be tarnished. Rav Pappa asked:
If the family members too are amenable, what is the halakha?
Abaye answered: Even if all the local relatives are amenable, it is
impossible that there will not be at least one relative in a country
overseasN who is not amenable to his claim.

.אוֹמר ָ ּגנַ ְב ִּתי ְמ ׁ ַש ֵּלם ֶאת ַה ֶ ּק ֶרן״ וכו׳
ֵ ״ה
ָ
: ּ ַפ ְל ָ ּגא נִיזְ ָקא; ַרב ּ ַפ ּ ָפא ֲא ַמר,ית ַמר
ְּ ִא
יה
ּ  ַרב הוּנָ א ְ ּב ֵר,ּ ַפ ְל ָ ּגא נִיזְ ָקא ָממוֹנָ א
.נָסא
ָ  ּ ַפ ְל ָ ּגא נִיזְ ָקא ְק:ﬠ ֲא ַמר הוֹש
ֻ ׁ ְדְּ ַרב י

The mishna continues. One who says: I stole, pays the principal,
but does not pay the double payment and the payment four and five
times the principal. It is stated that amora’im disagreed with regard
to the payment of half the damage that the owner of an innocuous
ox, which was not yet witnessed goring a person or an ox three times,
must pay to the owner of the ox that he gored. Rav Pappa said:
Half the damage is considered a payment of money, compensation
for the damage caused. Rav Huna, son of Rav Yehoshua, said
that half the damage is considered payment of a fine.

, ּ ַפ ְל ָ ּגא נִיזְ ָקא ָממוֹנָ א:ַרב ּ ַפ ּ ָפא ֲא ַמר
 ְס ָתם ׁ ְשוָ ִורים ָלאו ְ ּב ֶחזְ ַקת:ָק ָס ַבר
 ו ְּב ִדין הוּא דִּ ְמ ׁ ַש ֵּלם,ימי
ֵ ְימ ּור ַקי
ּ ׁ ִש
,יה
ּ ֵ וְ ַר ֲח ָמנָ א הוּא דְּ ָחיֵ יס ִﬠ ָּלו,יה
ּ ּכו ֵּּל
 ַרב הוּנָ א.דְּ ַא ַּכ ִּתי ָלא ִאיַּ ַﬠד ּת ָוֹרא
 ּ ַפ ְל ָ ּגא נִיזְ ָקא:ﬠ ֲא ַמר הוֹש
ֻ ׁ ְיה דְּ ַרב י
ּ ְ ּב ֵר
 ְס ָתם ׁ ְשוָ ִורים ְ ּב ֶחזְ ַקת: ָק ָס ַבר.ְקנָ ָסא
יש ֵּלם
ַ ׁ  ו ְּב ִדין הוּא דְּ ָלא ִל,ימי
ֵ ְימוּר ַקי
ּ ׁ ִש
יכי
ִ  ִּכי ֵה,יה
נָס
ֵ
ק
ְ
ִּד
ּא
ו
ה
א
ָנ
מ
ָ
ח
ֲ
ר
ַ
ְו
,ל
ְּכ ָל
ּ
.יה
ֵ יה ְל
ְ ְּד
ּ תוֹר
ּ נִינְט ֵר

The Gemara elaborates. Rav Pappa said: Half the damage is considered a payment of money, as he maintains: Standard oxen do
not exist in the presumptive status of safety,N and therefore are
likely to cause damage. And by right, the owner should pay the
entire damage caused by his animal, and it is the Merciful One that
has compassion on him, as his ox is not yet forewarned until it
has gored a person or an animal three times. Fundamentally, the
payment is for damage that the animal caused. Rav Huna, son of
Rav Yehoshua, said that half the damage is payment of a fine, as
he maintains: Standard oxen exist in the presumptive status of
safety, and are not dangerous. And by right, the owner should not
pay at all, as the ox goring could not have been anticipated, and
therefore the owner bears no responsibility. And it is the Merciful
One that penalized him so that he would guard his ox. The sum
that he pays is a fine.

 ַה ּנִיזָּ ק: ְּתנַן. היזיק מה והמית כלל:ימן
ָ ִס
 ִ ּב ׁ ְש ָל ָמא ְל ַמאן.וְ ַה ַּמזִּ יק ְ ּב ַת ׁ ְשלו ִּמין
דַּ ֲא ַמר ּ ַפ ְל ָ ּגא נִיזְ ָקא ָממוֹנָ א – ַהיְ ינ ּו
 ֶא ָּלא ְל ַמאן.יך נִיזָּ ק ְ ּב ַת ׁ ְשלו ִּמין
ְ ָדְּ ׁ ַשיּ
ָ דְּ ָא ַמר ּ ַפ ְל ָ ּגא נִיזְ ָקא ְק
,נָסא – ָה ׁ ְש ָּתא
 ְ ּב ַת ׁ ְשלו ִּמין,יה ָקא ׁ ָש ֵקיל
ּ דְּ ָלאו דִּ ֵיד
ֵ ִא
!?יה
ּ ית

The Gemara provides a mnemonicB for the proofs cited with regard
to this dispute: Damaged; what; and killed; principle. We learned
in a mishna that if an innocuous ox gored and killed another’s
ox, both the damaged and the damager share in the payments.
Granted, according to the one who said that half the damage is a
payment of money; that is how the damaged party shares in the
payments. By right, the owner of the dead ox should be compensated for his entire loss. However, since the ox that gored his ox was
innocuous, the owner of the gored ox bears half the costs. The
mishna characterizes him as sharing in the payments. However,
according to he who said that half the damage is payment of a fine,
by right, the injured party himself is entitled to nothing. Now, the
owner takes half the damage that by right is not his; can he be
characterized as sharing in the payments?

NOTES

Family members in a country overseas – ְ ּבנֵי ִמ ׁ ְש ּ ָפ ָחה
ב ְמ ִדינַ ת ַהיָּ ם:
ּ ִ Although her family, certainly those living
overseas, have no monetary claim, the issue here is not
their monetary or legal rights. Rather, the question is
whether the statement that he seduced the daughter
constitutes degradation. In this regard, the fact that she has
relatives who would be displeased is enough to establish
the claim. Consequently, that confession would not be
accepted, as it tarnishes the reputation of the family (Rabbi
Aharon HaLevi).
Do not exist in the presumptive status of safety – ָלאו
ימי
ֵ ְימוּר ַקי
ּ ב ֶחזְ ַקת ׁ ִש:ּ ְ The Ritva and others explain that this
does not mean that the assumption is that every ox will
gore a person. It means that even those oxen that do not
typically gore people must be guarded. Consequently, one
who fails to guard them is liable to pay; he cannot be seen
as the victim of unavoidable circumstances.
Payments of damage etc. – ת ׁ ְשלו ֵּמי נֶ זֶ ק וכו׳:ַּ The inference
is as follows: Had it stated simply damage, the understanding would have been that the owner of the ox that gored
another ox must pay the victim the entire damage or half
the damage in the case of an innocuous ox. In contrast,
the phrase: Payments of damage, indicates that he is liable
to payment determined when he stands trial, deducting
degradation from the sum that he is liable to pay, but not
payment to cover all the damage he caused (Rabbeinu
Crescas Vidal).
BACKGROUND

A mnemonic – ימן
ָ ס:ִ Because the Talmud was studied
orally for many generations, mnemonic devices were necessary to facilitate memorizing a series of halakhot and the
order in which they were taught.
HALAKHA

That the owners tend to the carcass – ׁ ֶש ַה ְ ּב ָﬠ ִלים ְמ ַט ּ ְפ ִלין
ב ְּנ ֵב ָילה:
ּ ַ The owner of the ox that was gored bears the
cost of the degradation of the carcass. How so? Consider
the case of an ox worth two hundred dinars that was
gored and killed, and its carcass, which was worth one
hundred dinars at the time of its death, was worth only
eighty dinars at trial. If the ox that gored a person or animal
was forewarned, its owner pays one hundred dinars; if it
was innocuous, the owner pays fifty dinars. The owner
of the dead ox is not compensated for the twenty dinars
of degradation of the carcass. The Rema writes that this
halakha applies only if the owner of the ox that was gored
is immediately apprised of his loss. However, if he was
not apprised, and therefore could not have tended to the
carcass and sold it immediately, the owner of the ox that
gored a person or animal must pay for the degradation
in its value. The Tur claims that this halakha applies also if
the market price of the carcass decreased, whereas others
contend that the owner of the ox that was gored bears
the cost of the decrease in the market price of the carcass
(Rambam Sefer Nezikim, Hilkhot Nizkei Mamon 7:8; Shulĥan
Arukh, Ĥoshen Mishpat 403:20).

 ּ ְפ ַחת. ָלא נִצְ ְר ָכא ֶא ָּלא ִל ְפ ַחת נְ ֵב ָילהThe Gemara answers: This halakha is necessary only for the degra ַּת ׁ ְשל ּו ֵמי נֶ זֶ ק ְמ ַל ֵּמד:ילה ְּתנֵינָ א
ָ  נְ ֵבdation of the carcass. Initially, half the damage is assessed by calculating the diﬀerence between the value of a living ox and the value
.ׁ ֶש ַה ְ ּב ָﬠ ִלים ְמ ַט ּ ְפ ִלין ַ ּב ְּנ ֵב ָילה
of its carcass when the owner of the ox that gored the other ox stands
trial. The degradation in the value of the carcass from when it was
gored until the owner is able to sell it is borne by the owner of the
carcass. The owner thereby shares in the payment, as he loses that
sum. The Gemara asks: We already learned the halakha with regard
to the degradation of the carcass in a baraita in Bava Kamma ( b)
in which it is taught that the passage in the mishna: I have become
liable to pay payments of damage,N teaches that the owners tend
to the carcassH and bear the costs of its degradation.
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,יכא
ָ  וּצְ ִר.ֲח ָדא ְ ּב ָתם וַ ֲח ָדא ְ ּבמו ָּﬠד
דְּ ִאי ַא ׁ ְשמו ִּﬠינַן ָּתם – ִמ ׁ ּשוּם דְּ ַא ַּכ ִּתי
–  ֲא ָבל מ ּו ָﬠד דְּ ִאיַּ ַﬠד,ָלא ִאיַּ ַﬠד
–  וְ ִאי ַא ׁ ְשמו ִּﬠינַן מו ָּﬠד.ימא ָלא
ָ ֵא
 ֲא ָבל,יה
ּ ִמ ׁ ּשוּם דְּ ָקא ְמ ׁ ַש ֵּלם ּכו ֵּּל
.יכא
ָ  צְ ִר,ימא ָלא
ָ ָּתם – ֵא

The Gemara answers: One of these halakhot is with regard to an
innocuous ox and one is with regard to a forewarned ox. The
Gemara adds: And it is necessary to teach both halakhot, as if the
mishna had taught us only with regard to an innocuous ox, one
would understand that its owner is treated with leniency and the
owner of the carcass bears the cost of degradation due to the fact
that the ox has not yet been forewarned; however, with regard
to a forewarned ox, that was forewarned, say no, the owner
of the carcass does not bear the cost of degradation. And if the
mishna had taught us only with regard to a forewarned ox, one
would understand that its owner is treated with leniency and the
owner of the carcass bears the cost of degradation due to the fact
that he pays for the entire damage, and therefore, the relatively
insignificant cost of degradation is overlooked. However, with
regard to an innocuous ox, say no, since the owner pays only half
the damage, he must bear the cost of degradation. Therefore, it
was necessary to state the halakha in both cases. Therefore, there
is no proof from this mishna whether half the damage is payment
of a money or payment of a fine.

? ַמה ֵ ּבין ָּתם ְלמ ּו ָﬠד:ָּתא ׁ ְש ַמע
,ׁ ֶש ַה ָּתם ְמ ׁ ַש ֵּלם ֲחצִ י נֶ זֶ ק ִמ גּ וּפוֹ
.וּמו ָּﬠד ְמ ׁ ַש ֵּלם נֶ זֶ ק ׁ ָש ֵלם ִמן ָה ֲﬠ ִליָּ יה
וְ ָלא ָק ָתנֵי ׁ ֶש ַה ָּתם ֵאינוֹ ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי
!ַﬠצְ מוֹ וּמו ָּﬠד ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ

The Gemara continues. Come and hear an additional proof from
a baraita: What is the diﬀerence between an innocuous and a
forewarned ox? The diﬀerence is that the owner of an innocuous
ox pays half of the damage from its body. Compensation for the
damage may be collected only from the body of the ox that gored
another ox. If the ox that gored another ox is worth less than half
the damage, e.g., if an inexpensive ox killed an expensive one, the
injured party receives less than half the damage. And the owner
of a forewarned ox pays the entire damage from the owner’s
property, and the value of the ox that gored another ox has no
eﬀect on the payment. The tanna did not teach an additional
diﬀerence that the owner of an innocuous ox does not pay based
on his own admission and the owner of a forewarned ox pays
based on his own admission.H Apparently, the half damage is a
payment of money and not a fine.

? ַמאי ׁ ִשיֵּ יר דְּ ַהאי ׁ ִשיֵּ יר. ָּתנָ א וְ ׁ ִשיֵּ ירThe Gemara refutes this claim: This baraita is no proof, as the
N
 ִאי ִמ ׁ ּש ּום ֲחצִ י.וֹפר
ֶ  ׁ ִשיֵּ יר ֲחצִ י ּכtanna taught some cases and omitted others and did not list all
the diﬀerences between innocuous and forewarned oxen. The
,ּכ ֶוֹפר – ָלאו ׁ ִשיּו ָּרא הוּא
Gemara asks: What else did he omit that he omitted this? The
failure to include an item in a list can be deemed insignificant only
if it is one of at least two omissions. If there is only one omission,
apparently it was omitted advisedly. The Gemara replies: He omitted the halakha of the half ransomH as well. If a forewarned ox
killed a person, its owner pays a ransom, and if an innocuous
ox killed a person, the owner does not pay even half the ransom.
The Gemara rejects this claim: If it is due to the half ransom that
the failure to list the diﬀerence with regard to payment based on
one’s own admission is insignificant, it is not an omission.

HALAKHA

Innocuous and forewarned – תם וְ מו ָּﬠד:ָּ The owner of a
forewarned ox pays full damages from his highest quality
property. The same applies to any damage caused by an animal in the course of its typical conduct and which therefore
is considered forewarned. If an innocuous ox caused damage
its owner pays half of the damage, paid from the body of the
ox itself (Rambam Sefer Nezikim, Hilkhot Nizkei Mamon 1:2–3;
Shulĥan Arukh, Ĥoshen Mishpat 389:2, 9).

Half ransom – חצִ י ּכ ֶוֹפר:ֲ The owner of an innocuous ox that
killed a person pays nothing, not even half the ransom, as
explicitly stated in Bava Kamma (Rambam Sefer Nezikim,
Hilkhot Nizkei Mamon 10:2).

NOTES

The tanna taught some cases and omitted others – ָּתנָ א
וְ ׁ ִשיֵּ יר: This is a standard response to an attempted inference
from an omission in a mishna. The idea is that an omission of
a case from a mishna is not significant if the tanna did not list
all of the possible cases. An alternative manner of expressing
the same concept is the phrase: Is that to say that the tanna

228

KeTUBoT . perek III . 41a . .פרק ג׳ דף מא

should have continued reckoning cases like a peddler? The
immediate rejoinder to this answer, as here, is for the Gemara
to inquire: What else did he omit that he omitted this? In other
words, in order to assert that the tanna did not list all possible
cases, it must be proven that the tanna omitted additional
examples.

Perek III
Daf 41 Amud b
,ילי ִהיא
ִ יוֹסי ַה ְ ּג ִל
ֵ  ָהא ַמ ּנִי – ַר ִ ּביAs it can be explained: According to whose opinion is this baraita
N
N
. ָּתם ְמ ׁ ַש ֵּלם ֲחצִ י ּכ ֶוֹפר: דְּ ָא ַמרtaught? It is according to the opinion of Rabbi Yosei HaGelili,
who said: The owner of an innocuous ox pays half the ransom.
According to his opinion, the only diﬀerences between innocuous
and forewarned oxen are those specified in the mishna.
,״ה ִמית ׁש ִוֹרי ֶאת ּ ְפלוֹנִי״
ֵ :ָּתא ׁ ְש ַמע
״שוֹרוֹ ׁ ֶשל ּ ְפלוֹנִי״ – ֲה ֵרי זֶ ה ְמ ׁ ַש ֵּלם
ׁ אוֹ
, ַמאי ָלאו ְ ּב ָתם? ָלא.ַﬠל ּ ִפי ַﬠצְ מוֹ
.ְ ּבמו ָּﬠד

The Gemara suggests: Come and hear an additional proof from the
mishna. One who said: My ox killed so-and-so, or: My ox killed an
ox belonging to so-and-so, this owner pays based on his own admission. What, is this not referring to an innocuous ox, for which he
pays half the damage, proving that it is a payment of money and not
a fine? The Gemara rejects the proof: No, the tanna is referring to a
forewarned animal.

ֲא ָבל ְ ּב ָתם ַמאי – ֵאינוֹ ְמ ׁ ַש ֵּלם ַﬠל
״ﬠ ְבדּ וֹ ׁ ֶשל
ַ :יפא
ָ  ַאדְּ ָתנֵי ֵס.ּ ִפי ַﬠצְ מוֹ
– ּ ְפלוֹנִי״ ֵאינוֹ ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ
 ַ ּב ֶּמה דְּ ָב ִרים:נִיתנֵי ְ ּב ִד ָיד ּה
ְ ְנִיפלוֹג ו
ְ
 ֲא ָבל ָּתם ֵאינוֹ,ֲאמו ִּרים – ְ ּבמ ּו ָﬠד
ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ! ּכו ָּּל ּה ְ ּבמו ָּﬠד
.ָק ַמיְ ֵירי

The Gemara asks: However, in the case of an innocuous ox, what is
the halakha? If it is that he does not pay based on his own admission,
then, rather than teaching the latter clause of the mishna: One
whose ox killed a slave belonging to so-and-so does not pay based
on his own admission, let him distinguish and teach the distinction
within the case itself: In what case is this statement said? It is with
regard to a forewarned ox; however, the owner of an innocuous ox
does not pay based on his own admission. The Gemara rejects this
proof: The entire mishna is speaking of a forewarned ox, and does
not address the halakha of an innocuous ox at all. Therefore, no proof
can be cited with regard to the nature of half the payment.

 ָּכל ַה ְמ ׁ ַש ֵּלם: זֶ ה ַה ְּכ ָלל,ָּתא ׁ ְש ַמע
יָ ֵתר ַﬠל ַמה ׁ ּ ֶש ִהזִּ יק ֵאינוֹ ְמ ׁ ַש ֵּלם ַﬠל
–  ָהא ּ ָפחוֹת ִמ ַּמה ׁ ּ ֶש ִהזִּ יק.ּ ִפי ַﬠצְ מוֹ
 ָהא:ימא
ָ ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ! ָלא ֵּת
 ָהא:ימא
ָ  ֶא ָּלא ֵא,ּ ָפחוֹת ִמ ַּמה ׁ ּ ֶש ִהזִּ יק
.ְּכ ַמה ׁ ּ ֶש ִהזִּ יק – ְמ ׁ ַש ֵּלם ַﬠל ּ ִפי ַﬠצְ מוֹ

The Gemara suggests: Come and hear an additional proof from the
mishna: This is the principle: Anyone who pays more than what he
damaged, the payments are fines, and therefore he does not pay
based on his own admission. The Gemara infers: If he pays less than
what he damaged, he pays based on his own admission. Apparently,
payment of half the damage is a payment of money, not a fine. The
Gemara rejects this proof: Do not infer and say: If he pays less than
what he damaged, he pays based on his own admission. Infer and say:
If he pays precisely what he damaged, he pays based on his own
admission.

ֲא ָבל ּ ָפחוֹת ַמאי – ֵאינוֹ ְמ ׁ ַש ֵּלם ַﬠל
 ָּכל ׁ ֶש ֵאינוֹ: זֶ ה ַה ְּכ ָלל:יתנֵי
ְ  ִל.ּ ִפי ַﬠצְ מוֹ
ְמ ׁ ַש ֵּלם ְּכ ַמה ׁ ּ ֶש ִהזִּ יק – ֵאינוֹ ְמ ׁ ַש ֵּלם
 דְּ ַמ ׁ ְש ַמע ּ ָפחוֹת ו ַּמ ׁ ְש ַמע,ַﬠל ּ ִפי ַﬠצְ מוֹ
.יָ ֵתר! ְּתיו ְּב ָּתא

The Gemara asks: But according to that explanation, if he pays less
than the damage he caused, what is the halakha? If it is that he does
not pay based on his own admission, let the tanna teach a more
general principle: This is the principle: Anyone who does not pay
the amount that he damaged does not pay based on his own admission, as that formulation both indicates one who pays less and indicates one who pays more than the damage he inflicted. The Gemara
concludes: This is a conclusive refutation of the opinion of Rav Huna,
son of Rav Yehoshua, that payment of half the damage is a fine.
NOTES

According to whose opinion is this baraita taught? It is
according to Rabbi Yosei, etc. – יוֹסי וכו׳
ֵ הא ַמ ּנִי ַר ִ ּבי:ָ The structure of the Gemara appears to indicate the following: The
Gemara attempts to prove that apparently the payment of half
the damage is a monetary payment and not a fine, from the fact
that the distinction between a forewarned ox, whose owner
pays based on his confession, and an innocuous ox, whose
owner does not pay based on his confession, was omitted from
the mishna. The Gemara answers: The tanna taught some cases
and omitted others. The Gemara asks: What else did he omit
that he omitted this? The Gemara answers: He omitted payment
of half the ransom, as there is no payment of ransom at all for
an innocuous ox. The Gemara notes: That is not an omission,
as the mishna is in accordance with the opinion of Rabbi Yosei
HaGelili, who holds that there is a payment of half the ransom
in the case of an innocuous ox. Indeed, Rabbeinu Simĥa, cited
in Tosefot HaRosh, explains the Gemara in this manner. However,
that explanation is diﬃcult. The entire diﬃculty raised by the

Gemara is based on establishing that the mishna is according
to the individual opinion of Rabbi Yosei HaGelili, which is by no
means the most obvious possibility.
The Ra’avad explains in the name of one of his teachers that
the contention that the tanna included some cases and omitted others is far-fetched, and therefore, the Gemara prefers an
explanation of the mishna that does not rely on that contention,
even if it requires adoption of a minority opinion. However,
some diﬃculty remains, and therefore, most early commentaries explain the exchange in the Gemara diﬀerently. The Gemara
is saying that once it was established that the tanna omitted the
diﬀerence between the forewarned and innocuous oxen with
regard to ransom, apparently there is another diﬀerence that he
omitted. It must be that he omitted the diﬀerence with regard
to liability to pay half the damage based on one’s own confession. This proves that the payment of half the damage is a fine
and poses a diﬃculty to the one who holds that it is a monetary
payment. The Gemara responds that it is not an absolute proof

as it could be established that the mishna is according to the
opinion of Rabbi Yosei HaGelili, in which case there is no diﬀerence between them with regard to ransom, and therefore there
is no need to search for an additional diﬀerence with regard to
payment based on confession (Ra’avad; Rosh; Ritva).
Rabbi Yosei HaGelili – יוֹסי ַה ְ ּג ִל ִילי
ֵ ר ִ ּבי:ַ Tosafot discuss at length
why the Gemara attributes this opinion to Rabbi Yosei HaGelili,
as there is no source where he is cited expressing this opinion,
and it is merely inferred from his statements. Furthermore, if
we are willing to ascribe this opinion based on inference, it
could be attributed to Rabbi Akiva and to other Sages as well.
The Ritva claims that in cases of this kind, the Gemara is not
particular about the precise identity of the tanna, but is satisfied with the fact that there is a tannaitic opinion to this eﬀect,
even if there are other Sages who might also concur with this
opinion.
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. ּ ַפ ְל ָ ּג א נִ יזְ ָקא ְק נָ ָסא:וְ ִה ְל ְכ ָתא
 ַט ֲﬠ ָמא ַמאי,ְּתיו ְּב ָּתא וְ ִה ְל ְכ ָתא?! ִאין
וֹתב – ִמ ׁ ּשוּם דְּ ָלא ָק ָתנֵי ְּכ ַמה
ַ ית
ּ ִא
יכא
ָּ  ֵּכיוָ ן דְּ ִא,יה
ּ  ָלא ּ ְפ ִס ָיקא ֵל.ׁ ּ ֶש ִהזִּ יק
ֲחצִ י נֵ זֶ ק צְ רוֹרוֹת דְּ ִה ְל ְכ ָתא ְ ּג ִמ ִירי ָל ּה
.דְּ ָממוֹנָא הוּא – ִמ ׁ ּשוּם ָה ִכי ָלא ָק ָתנֵי

The Gemara further concludes: And the halakha is that payment
of half the damageH is a fine. The Gemara asks: Is there a conclusive
refutation of the opinion of Rav Huna, son of Rav Yehoshua, and
the halakhaN is in accordance with that opinion? The Gemara
responds: Yes, the halakha is in accordance with his opinion, as,
what is the reason that his opinion was conclusively refuted? It is
because the tanna does not teach: This is the principle: Anyone
who does not pay the amount that he damaged. However, the
reason the tanna did not employ that formulation is not clear-cut
for him, since there is the payment of half the damage caused by
pebblesH dispersed by an animal proceeding in its usual manner. As
it is a halakha transmitted to Moses from Sinai that the payment
for pebbles is a monetary payment, not a fine; it is due to that fact
that the tanna did not teach the principle: Anyone who does not
pay the amount that he damaged does not pay based on his own
admission. In the case of pebbles, although he does not pay the
amount that he damaged, he pays based on his own admission.

,נָסא
ָ וְ ָה ׁ ְש ָּתא דְּ ָא ְמ ַר ְּת ּ ַפ ְל ָ ּגא נִיזְ ָקא ְק
 וְ ׁשוּנְ ָרא,ימ ֵרי
ְ ַהאי ַּכ ְל ָ ּבא דַּ ֲא ַכל ִא
גוֹלי ַר ְב ְר ֵבי – ְמ ׁשו ֶּּנה
ֵ ְדְּ ָא ֵכיל ַּת ְרנ
–  ֲא ָבל זו ָּט ֵרי. וְ ָלא ַמגְ ִ ּבינַן ְ ּב ָב ֶבל,הוּא
ְ
. ו ַּמגְ ִ ּבינַן,יה הוּא
ּ אוֹר ֵח

Based on that ruling, the Gemara concludes: And now that you
said that payment of half the damage is a fine,N this dog that ate
lambs,H and a cat that ate large roosters,N is unusualN damage, for
which the owner is liable to pay only half the damage if the animal
was innocuous, and therefore, we do not collect it in Babylonia.
The payment for unusual damage is a fine, and fines cannot be
collected in Babylonia, as there are no ordained judges authorized
to adjudicate cases involving fines. However, if the cat ate small
roosters, that is its usual manner, and we collect the damages in
Babylonia, as it is a payment of money.

HALAKHA

Half the damage – פ ְל ָ ּגא נִיזְ ָקא:ַ ּ The payment of anyone obligated to pay a sum equivalent to the amount of damage caused
is considered a monetary payment, whereas the payment of
anyone obligated to pay either more or less than the amount
of damage caused is a fine. A person is liable to pay a fine based
only on the testimony of witnesses (Rambam Sefer Nezikim,
Hilkhot Nizkei Mamon 2:8).

ted to Moses from Sinai that he pays only half of the damages
(Rambam Sefer Nezikim, Hilkhot Nizkei Mamon 2:2; Shulĥan Arukh,
Ĥoshen Mishpat 390:3).

A dog that ate lambs, etc. – ימ ֵרי וכו׳
ְ כ ְל ָ ּבא דַּ ֲא ַכל ִא:ַּ If an undomesticated animal killed and ate an animal or ate raw meat,
this is typical conduct, and its owner must pay the complete
Half the damage caused by pebbles – חצִ י נֵ זֶ ק צְ רוֹרוֹת:ֲ If an amount of the damage caused. However, in the case of a dog
animal dispersed pebbles from under its feet in the course of that killed a lamb or in the case of a cat that killed a large rooster
walking, and those pebbles caused damage, it is a sub-category and ate it, that is atypical conduct and therefore the owner of
of the primary category of damage of foot, which includes any the cat or dog is liable to pay only half the damage. A person
damage caused by the animal in the course of its standard con- liable to pay half the damage pays only based on the ruling of
duct, and the animal’s owner is obligated to remit a monetary judges ordained in Eretz Yisrael (Rambam Sefer Nezikim, Hilkhot
payment to the person whose property was damaged, from his Nizkei Mamon 3:7; Sefer Shofetim, Hilkhot Sanhedrin 5:9; Shulĥan
highest quality property. However, there is a halakha transmit- Arukh, Ĥoshen Mishpat 391:6; 1:5).
NOTES

A conclusive refutation and halakha – תיו ְּב ָּתא וְ ִה ְל ְכ ָתא:ְּ There is
a diﬀerence between the Gemara’s use of the expressions conclusive refutation and diﬃculty. If the opinion of a Sage is characterized as diﬃcult, his opinion was not completely rejected.
The Gemara is merely noting that there is a diﬃculty with that
opinion. There is a tradition among the early commentaries that
there is an answer to each of those diﬃculties. Indeed, several
books, e.g., Rabbi Yeshaya Berlin’s Kashot Meyushav, are devoted
to providing answers in all of the places where the Gemara
concludes that it is diﬃcult. In contrast, when the Gemara concludes that there is a conclusive refutation of an opinion, the
diﬃculty is significant to the extent that the opinion of that
Sage is rejected. That explains the astonishment expressed by
the Gemara: A conclusive refutation and halakha?

Babylonian judges when the payment for damages is a monetary payment and not a fine (Ritva).
Large roosters – גוֹלי ַר ְב ְר ֵבי
ֵ ְת ְרנ:ַּ The early commentaries state
that this distinction between large and small animals applies
only to a cat that killed roosters. However, with regard to the
case of a dog that ate lambs, it is unusual for a dog to eat even
undersized lambs, and therefore those cases may not be adjudicated in Babylonia (Rashi and Meiri on Bava Kamma).

It is unusual – מ ׁשו ֶּּנה הוּא:ְ As explained by Rashi, any damage
caused to an object by a domesticated or undomesticated
animal eating it falls into the primary category of damage of
tooth, which includes any damage caused by the animal by
eating an item that it typically eats. However, if the animal ate
And now that you said that payment of half the damage is a an item that it does not typically eat, it no longer falls into the
fine – נָסא
ָ וְ ָה ׁ ְש ָּתא דְּ ָא ְמ ַר ְּת ּ ַפ ְל ָ ּגא נִיזְ ָקא ְק: Even though fundamen- category of tooth. Instead, the animal is considered to have
tally, ordained judges are required to adjudicate monetary cases acted with the intention to cause damage, which places it in
as well as cases of fines, the Sages instituted that in this regard the category of horn, which includes any damage that the
the Sages in each place are the agents of the original ordained animal causes intentionally. Consequently, as long as it was not
Sages. Although they said that this principle is implemented forewarned, that act has the legal status of goring by an innocuonly in common cases, damage caused by animals is deemed ous ox, and the owner only pays half the damage from the
a frequent occurrence and is therefore within the jurisdiction of animal itself.
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 וְ ִאי.ֵיה
ּ וְ ִאי ָּת ַפס – ָלא ַמ ּ ְפ ִקינַ ן ִמ ּינ
,ימנָ א ְל ֶא ֶרץ יִ ְ ׂש ָר ֵאל
ְ ִ ַא ְק ְ ּבע ּו ִלי ז:ֲא ַמר
 ְמ ׁ ַש ְמ ִּתינַן, וְ ִאי ָלא ָאזֵ יל,יה
ּ ַמ ְק ְ ּב ִﬠינַן ֵל
.יה
ּ ֵל

The Gemara comments: And in cases of fines, if the injured party
seizedNH property from the oﬀender in the amount of the fine, even
in Babylonia we do not repossess it from him, as according to the
letter of the law he is entitled to that payment, and the party from
whom he seized the property cannot claim that he does not owe
that payment. And if the injured party said: Set me a time to go to
a court in Eretz Yisrael, where cases of fines are adjudicated, we
set a time for him, and if the other disputant does not go to Israel
as demanded, we excommunicate him.

 דְּ ָא ְמ ִרינַן.יה
ּ ֵ ּבין ָּכךְ ו ֵּבין ָּכךְ ְמ ׁ ַש ְמ ִּתינַן ֵל
, דְּ ַתנְיָא. ִמדְּ ַר ִ ּבי נָ ָתן, ָ ָס ֵליק ֶהזֵּ ְיקך:יה
ּ ֵל
 ִמ ּנַיִ ן ׁ ֶש ּל ֹא יְגַ דֵּ ל ָא ָדם:אוֹמר
ֵ ַר ִ ּבי נָ ָתן
תוֹך ֵ ּביתוֹ וְ ל ֹא יַ ֲﬠ ִמיד סו ָּּלם
ְ ֶּכ ֶלב ַרע ְ ּב
תוֹך ֵ ּביתוֹ – ׁ ֶש ֶּנ ֱא ַמר ״וְ ל ֹא
ְ ﬠ ְ ּב ָרע ּו
.יתךָ ״
ֶ ָת ִ ׂשים דָּ ִמים ְ ּב ֵב

The Gemara adds: Either way, whether or not he agrees to go to
Eretz Yisrael, if he keeps the cause of the damage, we in Babylonia
excommunicate him, as we say to him: Remove your cause of
damage,N in accordance with the opinion of Rabbi Natan. As it is
taught in a baraita that Rabbi Natan says: From where is it derived
that a person may not raise a vicious dogHB in his house, and may
not place an unsteady ladderH in his house? It is as it is stated:
“And you shall make a parapet for your roof that you shall not place
blood in your house” (Deuteronomy : ). It is prohibited to leave
a potentially dangerous object in one’s house, and one who refuses
to remove it is excommunicated.

הדרן עלך אלו נערות

NOTES

And if he seized – וְ ִאי ָּת ַפס: Rabbeinu Tam maintains that seized
in this context means that he seized the animal that caused the
damage, as, if the legal status of this situation is like that of the
damage caused by the horn of an innocuous ox, payment may
be collected only from the animal itself, not from the rest of the
owner’s property. The Meiri agrees. Many early commentaries,
however, maintain that since he is not collecting the damages
through the legal system but is seizing compensation for the
damage he suﬀered, the above distinction does not apply. As a
result, even if the owner of the rooster or the lamb seized other
assets of the owner of the dog and the cat, the courts do not
repossess them. The Rivan attributes this explanation to Rashi
in Bava Kamma. This explanation also stands to reason, as it is
unlikely that the value of a cat would be suﬃcient to oﬀset half
the damage to a large rooster.

Remove your cause of damage – ָס ֵליק ֶהזֵּ ְיקך:ָ The Ritva writes,
and the Nimmukei Yosef cites in his name, that this principle
applies only to a nuisance like a dog, when the owner can be
ostracized until he kills it or removes it by some other means.
If, however, it was an ox that he utilizes for his work, the court
does not compel the owner to remove it from his possession.
He is forced to upgrade his supervision over it. In the Jerusalem
Talmud, there is an opinion cited by the authorities that even
though the party that suﬀered the damage has the right to seize
the possessions of the one whose animal caused the damage,
and despite the fact that the latter is required to remove the
source of damage from his possession, the owner of the animal
that caused the damage is under no obligation, not even by the
laws of Heaven, to pay a fine if the court lacks the authority to
force him to do so (see Nimmukei Yosef ).

HALAKHA

And if he seized – וְ ִאי ָּת ַפס: Even though courts do not
collect fines outside Eretz Yisrael, where the judges are not
ordained, the person liable to pay the fine is ostracized
until he attempts to appease the person who incurred
the damage and pays him an appropriate sum. If he does
so, the ostracism is repealed, even if the one who incurred
the damage refuses to be placated. Similarly, if the victim
seizes the property of the person liable to pay the fine
equal to the value of the fine, the court does not repossess
it from him. The Rema states in the name of the Rosh that
although the court does not assess the damage ab initio
so that if he chooses to do so the victim will know how
much to seize, if the victim seized the other’s property, the
court assesses the damage and informs him whether he
is allowed to keep the entire sum that he seized. All these
limitations apply to fines fixed by Torah or rabbinic law.
However, Sages located in each place have the authority
to institute ordinances and collect fines from those who
violate their ordinances (Rambam Sefer Shofetim, Hilkhot
Sanhedrin 5:17; Shulĥan Arukh, Ĥoshen Mishpat 1:5).
A vicious dog – כ ֶלב ַרע:ֶּ It is prohibited to raise a vicious
dog unless it is tied with iron chains. In a border town
one may raise a vicious dog, but he must tie it by day and
release it at night. The Rema cites an opinion that if Jews
are living among gentiles and require protection they may
raise dogs for that purpose; however, if the dog is so vicious
that it poses a real danger to people beyond the need for
protection, the owner must tie it with chains, as stated here
and in Bava Kamma 83b (Rambam Sefer Nezikim, Hilkhot
Nizkei Mamon 5:9; Shulĥan Arukh, Ĥoshen Mishpat 409:3).
An unsteady ladder – ּﬠ סו ָּּלם ָרעו: It is a mitzva to remove
any potential danger from one’s property. One who keeps a
dangerous item in his house has failed to fulfill the positive
mitzva of making a parapet and has violated the prohibition: You shall not place blood in your house (Rambam Sefer
Nezikim, Hilkhot Rotze’aĥ UShmirat HaNefesh 11:4; Shulĥan
Arukh, Ĥoshen Mishpat 427:8).
BACKGROUND

Damages of cats and dogs – נִזְ ֵקי ֶּכ ֶלב וְ ָחתוּל: Apparently,
based on the Gemara, cats were not completely domesticated and trained in those times. However, some people
kept cats in their houses in order to battle snakes, mice, and
other small vermin. However, in many cases, the cat would
pounce on birds or even on the children of the house.
Most of the dogs in that period were either shepherd
dogs or guard dogs. Later in this tractate (61b), it is clear
that raising a dog in one’s home as a pet was uncommon.
Moreover, there were those who kept a vicious dog, a savage guard dog trained to attack and even kill people. It
was no wonder that a dog of that kind could pounce on
domesticated animals and kill them.
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Perek IV
Daf 41 Amud b
וֹש ָת ּה
ְ ׁ נַﬠ ָרה ׁ ֶש ִּנ ְת ּ ַפ ְּת ָתה – ּב
ֲ מתני׳
 וְ ַה ַ ּצ ַﬠר,יה
ָ ו ְּפגָ ָמ ּה ּו ְקנָ ָס ּה ׁ ֶשל ָא ִב
 ָﬠ ְמ ָדה ַ ּבדִּ ין ַﬠד ׁ ֶש ּל ֹא ֵמת.ִ ּב ְתפו ָּסה
–  ֵמת ָה ָאב.ָה ָאב – ֲה ֵרי ֵהן ׁ ֶשל ָאב
.ֲה ֵרי ֵהן ׁ ֶשל ַא ִחין

ל ֹא ִה ְס ּ ִפ ָיקה ַל ֲﬠמוֹד ַ ּבדִּ ין ַﬠד ׁ ֶש ֵּמת
 ָﬠ ְמ ָדה,ָה ָאב – ֲה ֵרי ֵהן ׁ ֶשל ַﬠצְ ָמ ּה
ַ ּבדִּ ין ַﬠד ׁ ֶש ּל ֹא ָ ּבגְ ָרה – ֲה ֵרי ֵהן ׁ ֶשל
 ל ֹא. ֵמת ָה ָאב – ֲה ֵרי ֵהן ׁ ֶשל ַא ִחין.ָאב
– ִה ְס ּ ִפ ָיקה ַל ֲﬠמוֹד ַ ּבדִּ ין ַﬠד ׁ ֶש ָ ּבגְ ָרה
:אוֹמר
ֵ  ַר ִ ּבי ׁ ִש ְמעוֹן.ֲה ֵרי ֵהן ׁ ֶשל ַﬠצְ ָמ ּה
ִאם ל ֹא ִה ְס ּ ִפ ָיקה ִלגְ ּבוֹת ַﬠד ׁ ֶש ֵּמת
.ָה ָאב – ֲה ֵרי ֵהן ׁ ֶשל ַﬠצְ ָמ ּה

mishna

In the case of a young woman who was
seduced,H the compensation for her humiliation and her degradation and her fine belong to her father. And
the same applies to the compensation for pain in the case of a
woman who was raped. If the young woman stood trialN against
the seducer or rapist before the father died,H these payments
belong to her father, as stated above. If the father died before he
collected the money from the oﬀender, the payments belong to her
brothers. As the father’s heirs, they inherit the money to which he
was entitled before he passed away.

However, if she did not manage to stand in judgment before the
father died, and she was subsequently awarded the money, the
compensation belongs to her,N as she is now under her own jurisdiction due to the fact that she no longer has a father. If she stood
trial before she reached majority, the payments belong to her
father, and if the father died, they belong to her brothers, who
inherit the money notwithstanding the fact that she has become a
grown woman since the trial. If she did not manage to stand in
judgment before she reached majority, the money belongs to her.
Rabbi Shimon says: Even if she stood trial in her father’s lifetime
but did not manage to collect the payments before the father died,
the brothers do not inherit this money, as it belongs to her.

NOTES

She stood trial, etc. – ﬠ ְמ ָדה ַ ּבדִּ ין וכו׳:ָ Some commentaries
note that the phrase: She stood trial, does not prove that
the father himself cannot sue the oﬀender. Rather, the tanna
formulates his statement in this manner because the young
woman is the sole claimant in the case that follows in the
mishna, where the father already died (Shita Mekubbetzet).
In fact, some early authorities claim the very opposite, that
she cannot pursue this claim on her own, as the fact that the
money will go to her father indicates that he is the appropriate litigant (Ra’avad; see Rambam).
Belongs to her – ה ֵרי ֵהן ׁ ֶשל ַﬠצְ ָמ ּה:ֲ Some authorities rule that
in this case all of the compensation belongs to her (Rambam;
Tosafot). Others maintain that with regard to the payments for
humiliation and degradation, which are compensation for
actual damage caused, the obligation is created automatically at the time of the rape or seduction, which was before
the father died. Consequently, the sum belongs to the father
even after he has passed away, and the brothers are entitled
to this payment as his heirs. It is only the fixed monetary fine
that comes into eﬀect due to the court ruling and therefore
belongs to the woman (Ramban).

HALAKHA

ֲ
A young woman who was seduced, etc. – נַﬠ ָרה ׁ ֶש ִּנ ְת ּ ַפ ְּת ָתה
וכו׳: The fine and the compensation for the humiliation and
degradation of a seduced young woman and the pain of a
raped young woman all belong to her father. If she has no
father, she herself is entitled to the money (Rambam Sefer
Nashim, Hilkhot Na’ara Betula 2:14).
If she stood trial before the father died, etc. – ָﬠ ְמ ָדה ַ ּבדִּ ין ַﬠד
ש ּל ֹא ֵמת ָה ָאב וכו׳:
ֶ ׁ In the case of a seduced or raped young

woman who sued only after she reached majority or married,
or after her father’s death, the fine and the compensation for
humiliation, degradation, and, in a case of rape, the pain, all
belong to the woman. If she stood trial when she was under
her father’s authority, the money belongs to her father. If she
subsequently reached majority or married, or her father passed
away, her brothers collect the money as his heirs, as the father
is entitled to them as soon as the court delivers its verdict
(Rambam Sefer Nashim, Hilkhot Na’ara Betula 2:15).

Perek IV
Daf 42 Amud a
 ַאף ַﬠל ּ ִפי,יא ָת ּה
ָ ִיה ו ְּמצ
ָ  ַמ ֲﬠ ֵ ׂשה יָ ֶדBy contrast, with regard to her earnings and the lost items that she
N
 ֵמת ָה ָאב – ֲה ֵרי ֵהן ׁ ֶשל, ׁ ֶשלּ ֹא ָ ּג ְב ָתהhas found, although she has not collected them, e.g., she had yet
to receive her wages, if the father died they belong to her brothers.
.ַא ִחין
These payments are considered the property of their father, as he
was entitled to them before he passed away.
:גמ׳ ַמאי ָקא ַמ ׁ ְש ַמע ָלן? ָּתנֵינָ א
 וְ ָהאוֹנֵס,נוֹתן ׁ ְשל ׁ ָֹשה דְּ ָב ִרים
ֵ ַה ְמ ַפ ֶּתה
וֹשת ו ְּפגָ ם
ֶ ׁ נוֹתן ּב
ֵ  ַה ְמ ַפ ֶּתה,ַא ְר ָ ּב ָﬠה
וֹתן ֶאת
ֵ ּמוֹסיף ָﬠ ָליו אוֹנֵס ׁ ֶשנ
ִ ,ו ְּקנָס
 ְל ָא ִב ָיה.יה
ּ ַה ַ ּצ ַﬠר! ְל ָא ִב ָיה ִאיצְ ְט ִריךְ ֵל
. ִמדְּ ָקא יָ ֵהיב ְמ ַפ ֶּתה,יטא
ָ נַ ִמי ּ ְפ ׁ ִש
?דְּ ִאי ְל ַﬠצְ ָמ ּה – ַא ַּמאי יָ ֵהיב ְמ ַפ ֶּתה
!ִמדַּ ְﬠ ָּת ּה ֲﬠ ַבד

gemara

The Gemara asks: What is the mishna
teaching us? We already learned this in a
mishna (Ketubot a): The seducer pays three types of indemnity
and the rapist pays four. The seducer pays compensation for his
victim’s humiliation and degradation and for the fine the Torah
imposes on a seducer. A rapist adds an additional payment, as he
pays compensation for the pain she suﬀered. The Gemara answers:
It is necessary for the mishna to teach that the money is given to
her father. The Gemara asks: It is also obvious that the money
goes to her father, from the fact that a seducer pays these types
of indemnity, as, if one claims that the money goes to her, why
does a seducer pay her at all? After all, he acted with her consent,N
how can she then claim compensation?

NOTES

Although she has not collected them – אף ַﬠל ּ ִפי ׁ ֶשלּ ֹא ָ ּג ְב ָתה:ַ
The Gemara will inquire into the suitability of the use of the
term collected, with regard to a lost object she found. As for
the reason why the mishna employs this term, some commentaries write that typically there is no need for a trial in
order for someone to collect wages owed to them, whereas
in the cases of a rapist and a seducer, the sum due for humiliation and degradation must be determined by the court
(Baĥ on Rif ).
He acted with her consent – מדַּ ְﬠ ָּת ּה ֲﬠ ַבד:ִ The commentaries point out that this cannot be speaking of the seduction
of a minor. She is not considered to have acted with consent because she is not legally competent to make these
decisions.
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