Perek IX
Daf 84 Amud a
HALAKHA

On the condition that you have no claim of fraud against
me – אוֹנָאה
ָ
ﬠל ְמנָ ת ׁ ֶש ֵאין ְלךָ ָﬠ ַלי:ַ If one negotiates a business
transaction and stipulates that: The transaction will take
place on the condition that you have no claim of fraud
against me, then, if there was fraud, the stipulation was
meaningless. This is certainly the case if he stipulates that:
The sale will take place on the condition that fraud does
not apply to it. The halakha here is in accordance with
the opinion of Rav, because the dispute between Rav and
Shmuel concerns whether this type of statement will result
in the transgression of a prohibition, and in cases of prohibitions the halakha is in accordance with the opinion of Rav
(Haggahot Maimoniyyot).
This halakha, however, applies only in a case where the
seller said this statement without further specification, as
the other party does not know what he is agreeing to forgo.
However, if the seller makes clear what he means, then the
condition is valid. For example, if the seller says: I am selling
you this object for two hundred dinars, though it is worth
no more than one hundred, and the sale is on the condition
that you may not claim fraud, then the purchaser has been
made fully aware of the details and has shown that he
agrees to the terms (Rambam Sefer Kinyan, Hilkhot Mekhira
13:3; Shulĥan Arukh, Ĥoshen Mishpat 227:21).

:ית ַמר
ְּ וְ ָס ַבר ַרב ְּתנָ אוֹ ַקיָּ ים? וְ ָהא ִא
״ﬠל ְמנָ ת ׁ ֶש ֵאין ְלךָ ָﬠ ַלי
ַ אוֹמר ַל ֲח ֵבירוֹ
ֵ ָה
, יֵ ׁש לוֹ ָﬠ ָליו אוֹנָ ָאה: ַרב ָא ַמר.אוֹנָ ָאה״
. ֵאין לוֹ ָﬠ ָליו אוֹנָ ָאה:ו ׁ ְּשמו ֵּאל ָא ַמר

The Gemara asks: And does Rav actually hold that if one stipulates counter to Torah law, his condition is valid? But it was
stated: One who says to another: I am selling this to you on
the condition that you have no claim of fraud against me,H i.e.,
though there is a prohibition against fraud by Torah law, the
purchaser agrees to forgo his right to register a complaint on this
basis. Rav said: He does have the right to a claim of fraud against
him, and therefore the seller must reimburse the purchaser, as he
cannot abrogate the Torah prohibition “And you shall not wrong
one another” (Leviticus : ). And Shmuel said: He does not
have the right to a claim of fraud against him. It is evident from
here that according to Rav, one cannot make a stipulation that
contradicts Torah law.

יאל
ֵ  ֲה ָל ָכה ְּכ ַר ָ ּבן ׁ ִש ְמעוֹן ֶ ּבן ַ ּג ְמ ִל:ֶא ָּלא
 ַה ַּמ ְתנֶ ה ַﬠל ַמה ׁ ּ ֶש ָּכתוּב ַ ּב ּת ָוֹרה:דְּ ָא ַמר
ּ יה; דְּ ִא
יל ּו ַר ָ ּבן
ּ  וְ ָלאו ִמ ַּט ֲﬠ ֵמ,ְּתנָ אוֹ ָ ּב ֵטל
. ֵמ ָתה – יִ ָיר ׁ ֶש ָּנה:יאל ָס ַבר
ֵ ׁ ִש ְמעוֹן ֶ ּבן ַ ּג ְמ ִל
. ֵמ ָתה – ל ֹא יִ ָיר ׁ ֶש ָּנה:וְ ַרב ָס ַבר

Rather, Rav said: The halakha is in accordance with the opinion
of Rabban Shimon ben Gamliel, who said: One who stipulates
counter to that which is written in the Torah, his condition
is void, but not because of his line of reasoning. As Rabban
Shimon ben Gamliel holds that if the wife died, he inherits
from her, and Rav holds that if she died he does not inherit
from her.

!יה הוּא
ּ יה וְ ָלא ְּכ ִה ְיל ָכ ֵת
ּ  ַהאי ִמ ַּט ֲﬠ ֵמThe Gemara asks: If this is what Rav meant, he should have said
the opposite of what he said. This statement would be because of
his line of reasoning but not in accordance with his halakha,
whereas Rav said that the halakha is in accordance with the opinion of Rabban Shimon ben Gamliel but not because of his line of
reasoning.
יאל
ֵ  ֲה ָל ָכה ְּכ ַר ָ ּבן ׁ ִש ְמעוֹן ֶ ּבן ַ ּג ְמ ִל:ֶא ָּלא
,יה
ּ  וְ ָלאו ִמ ַּט ֲﬠ ֵמ. ִאם ֵמ ָתה יִ ָיר ׁ ֶש ָּנה:דְּ ָא ַמר
ּ דְּ ִא
:יאל ָס ַבר
ֵ יל ּו ַר ָ ּבן ׁ ִש ְמעוֹן ֶ ּבן ַ ּג ְמ ִל
–  ָהא ִ ּב ְד ַר ָ ּבנַן,אוֹריְ ָיתא – ְּתנָ אוֹ ָ ּב ֵטל
ַ ִ ּב ְד
 וְ ַרב ָס ַבר ֲא ִפילּ ּו ִ ּב ְד ַר ָ ּבנַן ְּתנָאוֹ.ְּתנָאוֹ ַקיָּ ים
.ָ ּב ֵטל

Rather, Rav said: The halakha is in accordance with the opinion
of Rabban Shimon ben Gamliel, who said that if she died he
inherits from her, but not because of his line of reasoning. As
Rabban Shimon ben Gamliel holds that in a case where one
stipulated counter to Torah law his condition is void, indicating
that in a case where his stipulation was counter to rabbinic law
his condition is valid; and Rav holds that even in a case where
one stipulated counter to rabbinic law, his condition is void.N

 וְ ַרב,יה הוּא
ְ יה ו ְּכ ִה
ּ יל ָכ ֵת
ּ  ַהאי ְּכ ַט ֲﬠ ֵמThe Gemara asks: This statement would be in accordance with
his line of reasoning and in accordance with his halakha, and
!מוֹסיף הוּא
ִ
Rav is merely adding a detail to the halakha of Rabban Shimon
ben Gamliel.
יאל
ֵ  ֲה ָל ָכה ְּכ ַר ָ ּבן ׁ ִש ְמעוֹן ֶ ּבן ַ ּג ְמ ִל,ֶא ָּלא
,יה
ּ  וְ ָלאו ִמ ַּט ֲﬠ ֵמ. ִאם ֵמ ָתה יִ ָיר ׁ ֶש ָּנה:דְּ ָא ַמר
ּ דְּ ִא
:יאל ָס ַבר
ֵ יל ּו ַר ָ ּבן ׁ ִש ְמעוֹן ֶ ּבן ַ ּג ְמ ִל
 וְ ָכל ַה ַּמ ְתנֶ ה,יתא
ָ ְאוֹרי
ַ ְּיְ רו ׁ ַּשת ַה ַ ּב ַﬠל ד
 וְ ַרב.ַﬠל ַמה ׁ ּ ֶש ָּכתוּב ַ ּב ּת ָוֹרה – ְּתנָ אוֹ ָ ּב ֵטל
 וַ ֲח ָכ ִמים ָﬠ ׂש ּו, יְ רו ׁ ַּשת ַה ַ ּב ַﬠל דְּ ַר ָ ּבנַן:ָס ַבר
.יהם ְּכ ׁ ֶשל ּת ָוֹרה
ֶ ִחיזּוּק ְל ִד ְב ֵר

Rather, Rav said: The halakha is in accordance with the opinion
of Rabban Shimon ben Gamliel,N who said that if she died he
inherits from her, but not because of his line of reasoning. As
Rabban Shimon ben Gamliel holds that the inheritance of a
husband is by Torah law, and whoever stipulates counter to that
which is written in the Torah, his condition is void; and Rav
holds that the inheritance of a husband is by rabbinic law, but
his stipulation is nevertheless void, as the Sages reinforced their
pronouncements with the severity of Torah law and ruled that
their laws cannot be abrogated.

NOTES

Even where one stipulated counter to rabbinic law his
condition is void – א ִפ ּיל ּו ִ ּב ְד ַר ָ ּבנַן ְּתנָ אוֹ ָ ּב ֵטל:ֲ Rashi explains that
according to this opinion, Rav holds that any condition that
contradicts a halakha of the Sages is void, including one that
refers to the produce of the property. Tosafot question Rashi’s
opinion, explaining that this would constitute a new opinion,
diﬀerent from all of the opinions cited in the mishna. Tosafot
contend that even Rav agrees that the husband may stipulate
with regard to the produce, as this condition is uncommon,
and the Sages did not strengthen their decrees in unusual
cases. Rabbeinu Crescas Vidal, citing the Rashba, agrees with
the conclusion of Tosafot, but for a diﬀerent reason. He argues
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that since the inheritance of a husband is similar to a Torah law,
the Sages did not allow him to make a contrary stipulation,
whereas there is nothing in Torah law comparable to his condition concerning the produce.

Conversely, the Rif and many other early commentaries rule
in accordance with the unattributed opinion in the mishna.
First, they do not accept the principle that the halakha always
follows Rabban Shimon ben Gamliel (see Meiri). Second, and
more important, the halakha is that a stipulation involving
The halakha is in accordance with Rabban Shimon ben monetary matters is valid even if it contradicts Torah law (see
Gamliel – יאל
ֵ ה ָל ָכה ְּכ ַר ָ ּבן ׁ ִש ְמעוֹן ֶ ּבן ַ ּג ְמ ִל:ֲ The ge’onim disagree as Ramban and Ra’ah). Rabbeinu Tam also rules in accordance with
to the halakhic ruling, and the early commentaries continue the opinion of Rabban Gamliel, but not for the same reason. He
the dispute. Rabbeinu Ĥananel and the Rambam rule in accor- maintains that a stipulation with regard to the inheritance of a
dance with the opinion of Rabban Shimon ben Gamliel, either husband is ineﬀective because there is nothing to forgive here,
because the halakha always follows his opinion whenever it as this inheritance is by Torah law, and it enters his possession
appears in a mishna, or because Rav ruled in his favor here. automatically because of his status as the legal heir.

 ַר ִ ּבי: וְ ַרב ָס ַבר יְ רו ׁ ַּשת ַה ַ ּב ַﬠל דְּ ַר ָ ּבנַן? וְ ָה ְתנַןThe Gemara asks: And does Rav hold that the inheritance of
a husband is by rabbinic law? But didn’t we learn in a mishna
– יּוֹר ׁש ֶאת ִא ׁ ְש ּתוֹ
ֵ  ַה:אוֹמר
ֵ רוֹקא
ָ יוֹחנָן ֶ ּבן ְ ּב
ָ
(Bekhorot b) that Rabbi Yoĥanan ben Beroka says: One who
. וִ ינַ ֶּכה ָל ֶהן ִמן ַהדָּ ִמים,יַ ֲחזִ יר ִל ְבנֵי ִמ ׁ ְש ּ ָפ ָחה
inherits from his wife must return the property to her family
membersN in the Jubilee Year and deduct for them part of the
monetary value of the property? He can claim only part, but not
all, of the property’s value from the wife’s relatives.
 ַמאי ָק ָס ַבר? ִאי ָק ָס ַבר יְ רו ׁ ַּשת: וְ ָהוֵ ינַ ן ָ ּב ּהAnd we discussed this halakha: What does Rabbi Yoĥanan ben
יתא – ַא ַּמאי יַ ֲחזִ יר? וְ ִאי
ָ ְאוֹרי
ַ ְּ ַה ַ ּב ַﬠל דBeroka hold? If he holds that that the inheritance of a husband
is by Torah law, why must he return the property to his wife’s
?ּ ַמאי ֲﬠ ִב ְיד ַתיְ יהו,דְּ ַר ָ ּבנַן – דָּ ִמים
relatives? An inheritance is not given back in the Jubilee Year. And
if he holds that the inheritance is by rabbinic law, what is the
purpose of the money that he receives from his wife’s relatives in
exchange for the land? By Torah law, the property belongs to the
woman’s family and they should not have to pay him anything.
עוֹלם ָק ָס ַבר יְ ר ּו ׁ ַשת ַה ַ ּב ַﬠל
ָ  ְל:וַ ֲא ַמר ַרב
יש ּתוֹ ִא ׁ ְש ּתוֹ ֵ ּבית
ְ ׁ הוֹר
ִ  ו ְּכגוֹן ׁ ֶש,יתא
ָ ְאוֹרי
ַ ְּד
:ַה ְּק ָברוֹת; ִמ ׁ ּשוּם ּ ְפגַ ם ִמ ׁ ְש ּ ָפ ָחה ֲאמוּר ַר ָ ּבנַן
.יה ַדר
ֲ ישקוֹל דְּ ֵמי וְ ִל
ְ ׁ ִל

And Rav said: Actually, he holds that the inheritance of a husband is by Torah law, and he is discussing a case where his wife
bequeathed to him her family’s graveyard. Due to the need to
avoid a family flaw, i.e., harm to the family name if the wife’s family
would have to be buried in plots belonging to others, the Sages
said that he should take compensation from them and return the
graveyard to them.

.ו ַּמאי יְ נַ ֶּכה ָל ֶהן ִמן ַהדָּ ִמים? דְּ ֵמי ֶק ֶבר ִא ׁ ְש ּתוֹ
, ַמ ֲﬠ ָמדוֹ, וְ ֶד ֶרךְ ִק ְברוֹ, ַה ּמ ֵוֹכר ִק ְברוֹ:ִּכ ְד ַתנְיָא
קוֹב ִרין
ְ ְו ְּמקוֹם ֶה ְס ּ ֵפידוֹ – ָ ּב ִאין ְ ּבנֵי ִמ ׁ ְש ּ ָפ ָחה ו
. ִמ ׁ ּשוּם ּ ְפגַ ם ִמ ׁ ְש ּ ָפ ָחה,אוֹתוֹ ְ ּב ַﬠל ָּכ ְרחוֹ

The Gemara continues: And what is the meaning of: And deduct
for them part of the monetary value of the property? This is
referring to the monetary value of his wife’s grave. A husband is
obligated to pay for his wife’s burial, and therefore he must deduct
the value of her burial plot from the value of the field. As it is taught
in a baraita that there are halakhot connected with burial to uphold
family honor: In the case of one who sells his grave,H or the path
to his grave, or the place where visitors would stand to comfort
the mourners, or the place of his eulogies, the members of his
family may come and bury him in his ancestral plot against the
purchaser’s wishes due to the need to avoid a family flaw, i.e., harm
to the family name if a member of their family had to be buried
in a graveyard of strangers. In any case, it is evident from here that
Rav believes that the inheritance of a husband is by Torah law, in
contrast to what the Gemara had said earlier.

NOTES

Must return it to her family members – יַ ֲחזִ יר ִל ְבנֵי
מ ׁ ְש ּ ָפ ָחה:ִ Some early commentaries have an alternative
version of the text, which states: He must return it in
the Jubilee, and although Rashi and Tosafot may not
have had this phrase in the text, they too explain that
the reference is to the Jubilee Year. Others are of the
opinion that the word Jubilee does not belong in the
text, as the continuation of the Gemara rules that if
someone sells his grave, the purchaser must return the
land to the members of the family, without regard for
the Jubilee Year (see Tosafot).
As all require an oath – יכין ׁ ְשבו ָּﬠה
ִ ש ּכו ָּּלן צְ ִר:
ֶ ׁ The reason is ostensibly that all of the others must provide
additional proof. Accordingly, and according to the
opinions of some early commentaries, in a situation
where no one is obligated to take an oath, the heirs
lose their special status. This issue is discussed in the
Jerusalem Talmud, where the question is raised: What
would be the halakha if the man wrote that he waives
the obligation to take an oath? The answer oﬀered
there is that the main reason that the heirs have a
special status is not that the others need to take an
oath, but that this is Torah and this is not Torah. In other
words, the right of inheritance is from the Torah, and
it takes precedence over a right based on a document
or an agreement. Likewise, the Ran states that this is
Rabbi Akiva’s reasoning.
HALAKHA

One who sells his grave, etc. – וֹכר ִק ְברוֹ וכו׳
ֵ ה ּמ:ַ If
someone sold his grave, or the path to his grave, or
the place where visitors would stand to comfort the
mourners, or the place where eulogies were said, his
family members may come and bury him in his ancestral plot against the purchaser’s wishes and refund the
purchaser’s money, as stated in the baraita quoted in
the Gemara (Rambam Sefer Kinyan, Hilkhot Mekhira
24:17; Shulĥan Arukh, Ĥoshen Mishpat 217:7).

,רוֹקא ָק ָא ַמר
ָ יוֹחנָן ֶ ּבן ְ ּב
ָ יה דְּ ַר ִ ּבי
ּ  ַרב ְל ַט ֲﬠ ֵמThe Gemara answers: This is not proof that Rav himself is of the
.יה
ּ יה – ָלא ְס ִב ָירא ֵל
ּ  וְ ֵלopinion that the inheritance of a husband is by Torah law, as Rav
spoke in accordance with the reasoning of Rabbi Yoĥanan ben
Beroka. In other words, he was explaining the reason for the ruling
of the tanna, but he himself does not hold accordingly.
ִיח ִא ׁ ּ ָשה ו ַּב ַﬠל חוֹב מתני׳ ִמי ׁ ֶש ֵּמת וְ ִה ּנ
 וְ ָהיָ ה לוֹ ּ ִפ ָ ּקדוֹן אוֹ ִמ ְלוֶ ה ְ ּביַ ד,יוֹר ׁ ִשין
ְ ְו
וֹשל
ֵ ׁ  יִ ָּנ ְתנ ּו ַל ּכ:אוֹמר
ֵ  ַר ִ ּבי ַט ְרפוֹן.ֲא ֵח ִרים
ֵ
יבא
ָ  ַר ִ ּבי ֲﬠ ִק.ׁ ֶש ָ ּב ֶהן
 ֵאין ְמ ַר ֲח ִמין:אוֹמר
יכין
ִ יּוֹר ׁ ִשין – ׁ ֶש ּכו ָּּלן צְ ִר
ְ  ֶא ָּלא יִ ָּנ ְתנ ּו ַל,ַ ּבדִּ ין
.יכין ׁ ְשבו ָּﬠה
ִ יּוֹר ׁ ִשין צְ ִר
ְ  וְ ֵאין ַה,ׁ ְשבו ָּﬠה

mishna

With regard to one who died and left
behind a wife, and a creditor to whom he
owed money, and heirs, all of whom claim payment from his property, and he had a deposit or a loan in the possession of others,
Rabbi TarfonP says: The deposit or the loan will be given to the
weakest one of them, i.e., the one most in need of the money.
Rabbi Akiva says: One is not merciful in judgment. If the halakha
is that it belongs to one party, one follows the halakha and leaves
aside considerations of mercy. Rather, the halakha is that the
money will be given to the heirs, as all people who wish to exact
payment from orphans require an oathN before they collect their
debt, but the heirs do not require an oath. They therefore have a
more absolute right than the others to their father’s property.
PERSONALITIES

Rabbi Tarfon – ר ִ ּבי ַט ְרפוֹן:ַ Rabbi Tarfon was one of the great the latter calling him: Tarfon, my brother. He was often in the great
tanna’im in the generation following the destruction of the Second academy of Yavne, engaged in Torah discussions with its important
Temple. Rabbi Tarfon was a priest, and although he was young in Sages. It is likely that he first served as a kind of teacher to Rabbi
the days when the Temple still stood, it appears that he served Akiva before becoming his colleague after Rabbi Akiva grew in
there as a priest. Apparently, he lived in the town of Lod. It seems stature. Rabbi Akiva and Rabbi Tarfon were regularly engaged in
that he was the same age as the students of Rabbi Yoĥanan ben Torah discussions, and Rabbi Tarfon honored and esteemed him
Zakkai and perhaps even studied under him. He is also said to have greatly. Several of the Sages of the next generation were disciples
been on close terms with Rabbi Eliezer and Rabbi Yehoshua, with of Rabbi Tarfon’s, with Rabbi Yehuda being his chief disciple.
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NOTES

To the one whose proof is the weakest – וֹשל ׁ ֶש ִ ּב ְר ָאיָה
ֵ ׁ ל ּכ:ַ
According to Rashi, the one whose proof is the weakest
is the one with the most recently dated document. However, the Rivan and the Rambam write that the weakest
is the creditor. The Rif, who accepts this opinion, explains
that the creditor is considered the weakest because he
has to prove his case, whereas the wife does not have to
bring the document of the marriage contract as proof.
Rabbeinu Yehonatan maintains that the expression
should be read as: The one who is seen as the weakest,
and it refers to the creditor, as he is in the weakest position,
having given his own money to the deceased.
In the Jerusalem Talmud, where this statement of Rabbi
Yosei, son of Rabbi Ĥanina, is also cited, it is explained that
he is referring to the one who possesses the weakest form
of evidence. For example, if two creditors came forward,
one who had loaned money and had a promissory note
and one who had loaned money in the presence of witnesses, the latter has the weaker evidentiary status, as he
must produce the witnesses in court. The Ra’ah and the
Ritva cite an explanation from the Jerusalem Talmud, that
the one with the latest document is the weakest, just as
Rashi explained. Many early commentaries accept this
explanation.
It is also explained in the Jerusalem Talmud that Rabbi
Yoĥanan was referring to the one who is the weakest
physically, and he means not only the frailest litigant, but
also the poorest. The early commentaries cite the proof
oﬀered in the Jerusalem Talmud that a pauper is called
koshel, weak, from the verse “And He brought them fourth
with silver and gold, and there was not one weak one
[koshel] among His tribes” (Psalms 105:37).
Due to the fact that they wanted favor – מ ׁ ּשוּם ִח ָּינא:ִ
Rashi explains that the Sages wanted women to be
assured that they could rely on their marriage contracts,
and as a result they would view men favorably and be
motivated to marry. Tosafot, citing Rabbeinu Ĥananel,
writes that the aim was that women find favor in the
eyes of men, as the men would be more eager to marry a
widowed or divorced woman if she had received payment
of a marriage contract.

ִיח ּ ֵפירוֹת ְּתל ּו ׁ ִשין ִמן ַה ַ ּק ְר ַקע – ָּכל ִה ּנ
יוֹתר
ֵ  זָ ְכ ָתה ִא ׁ ּ ָשה.ַה ּק ֵוֹדם ָ ּב ֶהן זָ ָכה ָ ּב ֶהן
,יוֹתר ַﬠל חוֹבוֹ
ֵ  ו ַּב ַﬠל חוֹב,ִמ ְּכתו ָ ּּב ָת ּה
וֹשל
ֵ ׁ  יִ ָּנ ְתנ ּו ַל ּכ:אוֹמר
ֵ וֹתר; ַר ִ ּבי ַט ְרפוֹן
ָ ַה ּמ
 ֵאין ְמ ַר ֲח ִמין:אוֹמר
ֵ  ַר ִ ּבי ֲﬠ ִק ָיבא,ׁ ֶש ָ ּב ֶהן
יּוֹר ׁ ִשין – ׁ ֶש ּכו ָּּלם
ְ  ֶא ָּלא יִ ָּנ ְתנ ּו ַל,ַ ּבדִּ ין
יכין
ִ יּוֹר ׁ ִשין צְ ִר
ְ  וְ ֵאין ַה,יכין ׁ ְשב ּו ָﬠה
ִ צְ ִר
.ׁ ְשבו ָּﬠה

 ָל ָּמה ִלי,יתנֵי ִמ ְלוֶ ה
ְ גמ׳ ָל ָּמה ִלי ְל ִמ
–  דְּ ִאי ָּתנָ א ִמ ְלוֶ ה,ְל ִמ ְיתנֵי ּ ִפ ָ ּקדוֹן? צְ ִר ָיכא
 ִמ ׁ ּשוּם דְּ ִמ ְלוֶ ה,ְ ּב ָהא ָק ָא ַמר ַר ִ ּבי ַט ְרפוֹן
יה
ֵ  דְּ ִא, ֲא ָבל ּ ִפ ָ ּקדוֹן.נִיתנָ ה
ְּ ְלהוֹצָ ָאה
ּ ית
.יה ְל ַר ִ ּבי ֲﬠ ִק ָיבא
ֵ ימא
ָ ינֵיה – ֵא
ּ מוֹדי ֵל
ּ ְ ּב ֵﬠ

If the deceased left behind produce that was detached from the
ground, whoever first took possession of them as compensation
for what was owed, whether the creditor, the wife, or the heirs,
acquired the produce. If the wife acquired this produce and it was
worth more than the payment of her marriage contract, or the
creditor acquired this produce and it was worth more than the
value of his debt, what should be done with the surplus? Rabbi
Tarfon says: It will be given to the weakest one of them, either
the creditor or the wife, depending on the circumstances. Rabbi
Akiva says: One is not merciful in judgment. Rather, it will be
given to the heirs, as all people who wish to exact payment from
orphans require an oath before they collect their debt, but the
heirs do not require an oath.

gemara

The Gemara asks about the wording of the
mishna: Why do I need the tanna to teach
this halakha in the case of a loan, and why do I need him to teach
it in the case of a deposit? Either example alone would have sufficed. The Gemara explains: It is necessary to teach the halakha in
both cases, for if he had taught the halakha only in the case of a
loan, one could have said: In that case Rabbi Tarfon says what he
says due to the fact that a loan is given to be spent. Since there is
no already existing property here, but only an obligation to pay
back the loan, it can be given to the weakest party. However, in the
case of a deposit, which exists in its pure, unadulterated form and
not just as an obligation, one might say that he concedes to Rabbi
Akiva that it belongs to the heirs.

, וְ ִאי ָּתנָ א ָהא – ְ ּב ָהא ָק ָא ַמר ַר ִ ּבי ֲﬠ ִק ָיבאAnd conversely, if the tanna had taught that halakha only in the
,מוֹדי ְל ַר ִ ּבי ַט ְרפוֹן
ֵ ימא
ָ  ֲא ָבל ְ ּב ַה ְך – ֵאcase of a deposit, one could have said that in that case Rabbi Akiva
says his ruling that the deposit belongs to the heirs. However, in
.יכא
ָ צְ ִר
this case of a loan, one could say that he concedes to Rabbi Tarfon
that the loan is given to the weakest party. It is therefore necessary
for the halakha to be taught in both cases.
יוֹסי ְ ּב ַר ִ ּבי ֲחנִינָ א
ֵ וֹשל? ַר ִ ּבי
ֵ ׁ  ַמאי ַל ּכThe mishna taught that according to Rabbi Tarfon, the money
should be given to the weakest party. The Gemara asks: What
:יוֹחנָן ָא ַמר
ָ  ַר ִ ּבי.וֹשל ׁ ֶש ִ ּב ְר ָאיָ ה
ֵ ׁ  ַל ּכ:אוֹמר
ֵ
is
the meaning of: To the weakest? Rabbi Yosei, son of Rabbi
. ִמ ׁ ּשוּם ִח ָּינא,ִל ְכתו ַ ּּבת ִא ׁ ּ ָשה
Ĥanina, says: It means that the money is given to the one whose
proof is the weakest,N i.e., the one with the latest date on the
document attesting to the debt. His document is the weakest, as
one can collect from property that was sold by the deceased only
if it was sold subsequent to his incurring the debt. Therefore, the
others can collect from property that has been sold before the date
listed on his document. Rabbi Yoĥanan says: It is referring to the
wife’s marriage contract. The Sages instituted halakhot in marriage
contracts that were to the advantage of women and to make them
feel more secure in their marriages, due to the fact that they wanted
men to find favorN in the eyes of women.
וֹשל
ֵ ׁ  ַל ּכ:אוֹמר
ֵ
 ַר ִ ּבי ִ ּבנְ יָ ִמין: ְּכ ַת ָּנ ֵא יThe Gemara comments: This discussion is like a dispute between
:אוֹמר
ֵ  ַר ִ ּבי ֶא ְל ָﬠזָ ר. וְ הוּא ָּכ ׁ ֵשר, ׁ ֶש ִ ּב ְר ָאיָ הtanna’im: Rabbi Binyamin says: The money is given to the one
whose proof is the weakest, and this is the proper way to act.
. ִמ ׁ ּשוּם ִח ָּינא,ִל ְכתו ַ ּּבת ִא ׁ ּ ָשה
Rabbi Elazar says: It is referring to the wife’s marriage contract,
due to the fact that they wanted men to find favor with women.
, וְ ַר ִ ּבי ֲﬠ ִק ָיבא.ִיח ּ ֵפירוֹת ַה ְּתלו ׁ ִּשין״ ״ה ּנ
ִ
יוֹר ׁ ִשין
ְ ְּמוֹתר? ּכו ְּּלה ּו נַ ִמי ד
ָ ַמאי ִא ְיריָ א
 וְ ַאיְ ֵידי דְּ ָא ַמר ַר ִ ּבי,ָהווּ! ִאין ָה ִכי נַ ִמי
.״מוֹתר״
ָ ״מוֹתר״ – ָּתנָ א ִאיה ּו נַ ִמי
ָ ַט ְרפוֹן
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§ The mishna taught that if the husband left behind produce that
was detached, the claimant who first seizes it acquires it, and there
is a dispute as to what should be done with the surplus. The Gemara
asks: And according to Rabbi Akiva, why discuss specifically this
case of the surplus? All of the produce, not only the surplus, also
belongs to the heirs, as he holds that the entire property goes to
the heirs, even if the others took possession of it first. The Gemara
answers: Yes, it is indeed so. Certainly Rabbi Akiva does not distinguish between a deposit and detached produce, but since Rabbi
Tarfon spoke of a surplus, he also taught his halakha with regard
to a surplus. However, according to Rabbi Akiva, the halakha is
the same with regard to detached produce.

Perek IX
Daf 84 Amud b
?יסה ָלא ְמ ַהנְיָא ְּכ ָלל
ָ  וְ ַר ִ ּבי ֲﬠ ִק ָיבא – ְּת ִפThe Gemara asks: And according to Rabbi Akiva, is the seizure of a
 וְ הוּא ׁ ֶש ָּת ַפס: ָא ַמר ָר ָבא ָא ַמר ַרב נַ ְח ָמןdebtor’s assets by a creditor, though there are others who have a more
immediate right to the assets, not eﬀective at all? Rava said that Rav
.ֵמ ַחיִּ ים
Naĥman said: And this, that Rabbi Akiva agrees that the seizure of
assets is eﬀective, is the case provided that one seized the property
from the debtor while he was alive.H However, after his death the
assets belong to the heirs.
 דְּ ַמנְ ִחי ֵה ָיכא? ַרב ו ׁ ְּשמו ֵּאל,ו ְּל ַר ִ ּבי ַט ְרפוֹן
 וְ הוּא ׁ ֶש ְ ּצבו ִּרין וּמו ָּּנ ִחין:ּדְּ ָא ְמ ִרי ַּת ְרוַ יְ יהו
.ימ ָטא – ָלא
ְ  ֲא ָבל ְ ּב ִס,ִ ּב ְר ׁשוּת ָה ַר ִ ּבים
:ּיוֹחנָן וְ ֵר ׁיש ָל ִק ׁיש דְּ ָא ְמ ִרי ַּת ְרוַ יְ יהו
ָ וְ ַר ִ ּבי
.ימ ָטא
ְ ֲא ִפילּ ּו ְ ּב ִס

The Gemara asks: And according to Rabbi Tarfon, who holds that
whoever first takes possession of the produce has acquired it, where
was this produce placed? The Gemara presents a dispute: There
is the opinion of Rav and Shmuel, who both say: And this, that
whoever first takes possession of the produce has acquired it, is the
halakha provided that the produce is arranged in a pile and placed
in the public domain. Since the public domain is not a suitable location for an act of acquisition, anyone can take the produce and acquire
it. However, if it is situated in an alley [simta],L a place adjacent to
the public domain that is rarely frequented by the public, the produce
does not belong to the first one who obtains it. Because an acquisition
can be performed in an alley, any items that had belonged to the
deceased are immediately acquired by the heirs. And there is the
opinion of Rabbi Yoĥanan and Reish Lakish, who both say: Even
if one seizes produce left in an alley, he acquires it.

יה ֵר ׁיש
ּ  וַ ֲא ַה ְד ֵר, דּ וֹן דַּ יָּ ינֵי ְּכ ַר ִ ּבי ַט ְרפוֹןThe Gemara relates: There were judges who judged a case of this kind
יה ַר ִ ּבי
ָ  ָל ִק ׁיש ְלin accordance with the opinion of Rabbi Tarfon, and Reish Lakish
ּ  ֲא ַמר ֵל.ּעוֹב ָדא ִמ ּינַיְ יהו
reversed their action. He dismissed the judges’ decision and restored
,ית ְּכ ׁ ֶשל ּת ָוֹרה
ָ  ָﬠ ִ ׂש:יוֹחנָן
ָ
the money to the heirs, in accordance with the opinion of Rabbi
Akiva. Rabbi Yoĥanan criticized his ruling and said to him: You
acted in this case like one acts with regard to a ruling of Torah law,
where any incorrect action taken by the court must be corrected.

HALAKHA

Provided that one seized the property from the
debtor while he was alive – וְ הוּא ׁ ֶש ָּת ַפס ֵמ ַחיִּ ים: It is a
mitzva for orphans to pay oﬀ their father’s debt, even
from the movable property that their father left behind.
If an heir does not wish to do so, the court does not
force him. If the creditor seized hold of property during
the father’s lifetime, he may collect his debt from it.
In the present, after the enactment of the ge’onim
that one is able to collect payment from heirs even
from movable property, if a creditor seized movable
property, even after the death of the father, his action
is eﬀective. Even if he does not have witnesses that he
is owed money, he may take an oath and claim the
money from the property in his possession (Rambam
Sefer Mishpatim, Hilkhot Malve VeLoveh 11:8; Shulĥan
Arukh, Ĥoshen Mishpat 107:5).
If one erred in a matter in the Mishna, the decision is
revoked – ט ָﬠה ִ ּב ְד ַבר ִמ ׁ ְשנָ ה חוֹזֵ ר:ָ If a judge in a monetary
case made a mistake with regard to something obvious and well known, such as an explicit halakha in the
Mishna or Gemara, the verdict is revoked, and he must
restore matters to the state of aﬀairs that previously
existed (Rambam Sefer Shofetim, Hilkhot Sanhedrin 6:1;
Shulĥan Arukh, Ĥoshen Mishpat 25:1).
LANGUAGE

Alley [simta] – ימ ָטא
ְ ס:ִ From the Latin semita, meaning
a path or a small alleyway.

 ָט ָﬠה:ימא ְ ּב ָהא ָק ִמ ּ ַיפ ְלגִ י; דְּ ָמר ָס ַבר
ָ  ֵלThe Gemara suggests: Let us say that they disagree about this: That
 ָט ָﬠה: ו ָּמר ָס ַבר, ִ ּב ְד ַבר ִמ ׁ ְשנָ ה – חוֹזֵ רone Sage, Reish Lakish, holds that if one erred in a matter that
appears in the Mishna, the decision is revoked.H And one Sage,
?ִ ּב ְד ַבר ִמ ׁ ְשנָ ה – ֵאינוֹ חוֹזֵ ר
Rabbi Yoĥanan, holds that if one erred in a matter that appears in
the Mishna, the decision is not revoked.
–  דְּ כו ֵּּלי ָﬠ ְל ָמא ָט ָﬠה ִ ּב ְד ַבר ִמ ׁ ְשנָ ה,ָלא
:יפ ְלגִ י; ָמר ָס ַבר
ַ ּ  וְ ָה ָכא ְ ּב ָהא ָק ִמ.חוֹזֵ ר
. וְ ל ֹא ֵמ ַר ּבוֹ,ֲה ָל ָכה ְּכ ַר ִ ּבי ֲﬠ ִק ָיבא ֵמ ֲח ֵבירוֹ
. ֲה ָל ָכה ֲא ִפילּ ּו ֵמ ַר ּבוֹ:ו ָּמר ָס ַבר

The Gemara refutes this suggestion: No, it can be explained that
according to everyone, where the judge erred in a matter that
appears in the Mishna, the decision is revoked, and here they disagree about this: One Sage, Rabbi Yoĥanan, holds that the halakha
is in accordance with the opinion of Rabbi Akiva in his disputes with
his colleague, but not in his disputes with his teacher, and Rabbi
Tarfon was Rabbi Akiva’s teacher. And one Sage, Reish Lakish, holds
that the halakha is in accordance with the opinion of Rabbi Akiva
even in his disputes with his teacher.

 ֲה ָל ָכה: דְּ כו ֵּּלי ָﬠ ְל ָמא:ימא
ָ יב ֵﬠית ֵא
ּ ָ וְ ִא
 וְ ָה ָכא,ְּכ ַר ִ ּבי ֲﬠ ִק ָיבא ֵמ ֲח ֵבירוֹ וְ ל ֹא ֵמ ַר ּבוֹ
 ַר ִ ּבי ַט ְרפוֹן ַר ּבוֹ:ְ ּב ָהא ָק ִמ ּ ַיפ ְלגִ י; ָמר ָס ַבר
. ֲח ֵבירוֹ ֲהוָ ה: ו ָּמר ָס ַבר,ֲהוָ ה

And if you wish, say instead that everyone agrees that the halakha
is in accordance with the opinion of Rabbi Akiva in his disputes with
his colleague but not in his disputes with his teacher. And here they
disagree about this: One Sage, Rabbi Yoĥanan, holds that Rabbi
Tarfon was Rabbi Akiva’s teacher, and one Sage, Reish Lakish, holds
that Rabbi Tarfon was his colleague.

 דְּ כו ֵּּלי ָﬠ ְל ָמא ֲח ֵבירוֹ:ימא
ָ יב ֵﬠית ֵא
ּ ָ וְ ִא
:יפ ְלגִ י; ָמר ָס ַבר
ַ ּ  וְ ָה ָכא ְ ּב ָהא ָק ִמ,ֲהוָ ה
״מ ִּטין״
ַ : ּו ָמר ָס ַבר,ית ַמר
ְּ ״ה ָל ָכה״ ִא
ֲ
.ית ַמר
ְּ ִא

And if you wish, say instead that everyone agrees that Rabbi Tarfon
was Rabbi Akiva’s colleague, and here they disagree about this: One
Sage, Reish Lakish, holds that the principle that the law is in accordance with the opinion of Rabbi Akiva was stated as the halakha.
And one Sage, Rabbi Yoĥanan, holds that what was stated was that
one is inclined to follow the opinion of Rabbi Akiva. Therefore,
although Rabbi Akiva’s opinion is followed ab initio, the halakha was
never established conclusively in accordance with it. As such, if judges
went against the principle that the halakha follows Rabbi Akiva in
opposition to his colleague, the Sages do not revoke their decision.
: פרק ט׳ דף פד. KeTUBoT . Perek IX . 84b
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NOTES

They came before Rabbi Yoĥanan – יה דְּ ַר ִ ּבי
ּ ָאת ּו ְל ַק ֵּמ
יוֹחנָן:
ָ Tosafot are puzzled by Rabbi Yoĥanan’s response.
Since he agrees that we are inclined to accept Rabbi
Akiva’s ruling and rule in accordance with his opinion
ab initio, why did he say that it is well that they seized
the cow? Tosafot suggest that because Rabbi Yoĥanan’s
relatives had already seized the cow, it is already after
the fact.
The Ritva explains that perhaps they had already
eaten the cow, which would certainly make this a ruling
after the fact. Reish Lakish’s instructions to return the
cow would have been referring to the value of the cow
and not the animal itself. Ya’avetz explains that since
they were Rabbi Yoĥanan’s relatives, they certainly did
not formally appear before him in court. What he said
to them was not a formal verdict but simply advice. For
this reason, the actual court case appeared before Reish
Lakish (see Beit Aharon).

יוֹחנָ ן ְּתפוּס ּ ָפ ָרה דְּ יָ ְת ֵמי
ָ יה דְּ ַר ִ ּבי
ֵ ְק ֵר
ּ יב
 ֲא ַמר.יוֹחנָ ן
ָ יה דְּ ַר ִ ּבי
ְ ִמ ִּס
ּ  ָאת ּו ְל ַק ֵּמ.ימ ָטא
יה דְּ ַר ִ ּבי
ּ  ָאת ּו ְל ַק ֵּמ. ׁ ַש ּ ִפיר ְּת ַפ ְס ּתו ָּה:ְּלהו
. זִ יל ּו ַא ֲהדוּר:ּ ֲא ַמר ְלהו.ׁ ִש ְמעוֹן ֶ ּבן ָל ִק ׁיש
 ָמה:ּ ֲא ַמר ְלהו.יוֹחנָ ן
ָ יה דְּ ַר ִ ּבי
ּ ָאת ּו ְל ַק ֵּמ
.ֶא ֱﬠ ֶ ׂשה? ׁ ֶש ְּכנֶ גְ דִּ י ָחלוּק ָﬠ ַלי

The Gemara relates: The relatives of Rabbi Yoĥanan seized a cow
of orphans from an alley because the orphans’ father owed them
money. They came before Rabbi YoĥananN for judgment, and he
said to them: It is well that you seized the cow and it is yours, in
accordance with the ruling of Rabbi Tarfon. They subsequently
came before Rabbi Shimon ben Lakish, who said to them:
Go and return the cow to the orphans. They again came before
Rabbi Yoĥanan, complaining that Reish Lakish had told them
they must give back the cow, in opposition to Rabbi Yoĥanan’s
ruling. He said to them: What can I do, as one whose stature
corresponds to my stature disagrees with me, and I cannot
dismiss his opinion.

.ֵיה
ּ ַההוּא ַ ּב ָ ּק ָרא דְּ יָ ְת ֵמי דְּ ָת ְפ ֵסי ּת ָוֹרא ִמ ּינ
,יה
ְ  ֵמ ַחיִּ ים ָּת ֵפ:ַ ּב ַﬠל חוֹב ֲא ַמר
ּ יסנָ א ֵל
 ָאת ּו.יה
ָ  ְל ַא ַחר ִמ:ו ַּב ָ ּק ָרא ֲא ַמר
ּ יתה ָּת ְפ ֵס
 ִאית ָלךְ ָס ֲה ֵדי:יה
ּ  ֲא ַמר ֵל.יה דְּ ַרב נַ ְח ָמן
ּ ְל ַק ֵּמ
 ִמגּ וֹ:יה
ּ  ֲא ַמר ֵל. ָלאו:יה
ּ יה? ֲא ַמר ֵל
ּ דְּ ָת ְפ ֵס
 יָ כוֹל נַ ִמי.ּח הוּא ְ ּביָ ִדי״ ״לקו
ָ ימר
ַ דְּ יָ כוֹל ְל ֵמ
.יה״
ְ ״מ ַחיִּ ים ָּת ֵפ
ֵ ימר
ַ ְל ֵמ
ּ יסנָ א ֵל

The Gemara relates another incident: There was a certain herdsman caring for the cattle of orphans from whom a creditor seized
an ox as payment for a debt of the orphans’ father. The creditor
said: I seized it from the herdsman while the debtor was still
alive. In such a case, the action is eﬀective even according to Rabbi
Akiva, as stated earlier. And the herdsman said: He seized it after
the debtor’s death. They came before Rav Naĥman for a ruling.
Rav Naĥman said to the herdsman: Do you have witnesses that
he seized the ox from you? He said to him: No. Rav Naĥman
said to him: In that case, since the claimant can say:H It is in my
possession because it was purchased by me, as there is no proof
that he gained possession of the ox unlawfully, he can also say: I
seized it from the herdsman while the deceased was still alive.

 ַהגּ ְוֹדרוֹת ֵאין ָל ֶהן: וְ ָה ָא ַמר ֵר ׁיש ָל ִק ׁישThe Gemara asks: But didn’t Reish Lakish say that moving liveH
.רוֹﬠה
ֶ  דִּ ְמ ִס ָירה ְל, ֲחזָ ָקה! ׁ ָשאנֵי ּת ָוֹראstock, e.g., sheep and oxen, provide no presumption of ownership to whoever is in possession of them? Since they wander from
place to place, a person cannot claim that his mere possession of
livestock demonstrates ownership, because it may have wandered
into his property on its own. The Gemara answers: An ox is different from other livestock, as it is handed over to a shepherd,
who does not let it wander oﬀ. Consequently, possession of an ox
does establish a presumption of ownership.
ָ נְש
ׂ ִ דְּ ֵבי
.ימ ָטא
ְ יאה ְּתפוּס ַא ְמ ָתא דְּ יָ ְת ֵמי ִמ ִּס
יְ ֵתיב ַר ִ ּבי ַא ָ ּבה ּו וְ ַר ִ ּבי ֲחנִינָ א ַ ּבר ּ ַפ ּ ִפי וְ ַר ִ ּבי
 ֲא ַמר,ּ וִ ֵיתיב ַר ִ ּבי ַא ָ ּבא ַ ּג ַ ּביְ יהו,יִ צְ ָחק נַ ּ ָפ ָחא
: ֲא ַמר ְלה ּו ַר ִ ּבי ַא ָ ּבא. ׁ ַש ּ ִפיר ְּת ָפ ִסיתו ָּה:ְּלהו
?ּיאה נִינְ ה ּו ַמ ְחנְ ִפית ּו ְלהו
ָ נְש
ׂ ִ ִמ ׁ ּשוּם דְּ ֵבי
יה ֵר ׁיש
ּ וְ ָהא דּ וֹן דַּ יָּ ינֵי ְּכ ַר ִ ּבי ַט ְרפוֹן וַ ֲא ַה ְד ֵר
!ָּל ִק ׁיש עו ְּבדּ א ִמ ּינַיְ יהו

The Gemara relates another incident: The members of the house
of the prince of Eretz Yisrael seized hold of a maidservant of
orphans in an alley, as payment for a debt owed to them by the
orphans’ father. Rabbi Abbahu and Rabbi Ĥanina bar Pappi and
Rabbi Yitzĥak Nappaĥa were sitting as judges, and Rabbi Abba
was sitting with them. Rabbi Abbahu said to them: It is well that
you seized the maidservant. Rabbi Abba said to the judges: Just
because they are members of the house of the prince, will you
curry favor with them by rendering an incorrect verdict? Isn’t it
the halakha that there were judges who judged a case of this kind
in accordance with the opinion of Rabbi Tarfon, and Reish
Lakish reversed their action, indicating that the halakha is not
in accordance with the opinion of Rabbi Tarfon?

HALAKHA

Since the claimant can say, etc. – מיגּ וֹ דְּ יָ כוֹל וכו׳:ִ In a case
where someone seized assets from an heir in order to recover a
debt from the heir’s father, if the creditor claims to have seized
the money during the father’s lifetime, while the heir claims
that he did so after his father’s death, the heir must bring proof
for his claim. This ruling is in accordance with the opinion of
Rav Naĥman (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh
11:8).

claiming that the defendant has taken his animals into his possession, and the defendant denies this claim, then the claimant
takes an oath of inducement, and the animals are given to him.
This is an oath instituted by the Sages for cases where a defendant
completely denies a claim. If the claimant does not have witnesses, the defendant, who is in possession of the animal, keeps
it after taking an oath of inducement.
However, the Rema cites an opinion that if one has been
in possession of an animal for three years, he is considered its
Moving livestock provide no presumption –  ַהגּ ְוֹדרוֹת ֵאין ָל ֶהןowner (Tur, based on Rashbam and Tosafot). With regard to the
חזָ ָקה:ֲ In general, one in possession of a movable object is deemed halakhot of livestock, if the custom of a place is to deliver them to
credible when he claims to be its owner. This principle, however, shepherds and not allow them to wander oﬀ on their own, then
does not apply to domesticated and wild animals, because they they are comparable to other movable objects for the purposes of
are mobile. It is conceivable that they entered someone’s domain this halakha, in accordance with the Gemara’s answer (Rambam
on their own or were snatched while they were walking.
Sefer Mishpatim, Hilkhot To’en VeNitan 10:1; Shulĥan Arukh, Ĥoshen
If a claimant has witnesses and brings a case against someone, Mishpat 135:1).
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יה זוּזֵ י ְ ּב ַההוּא
ָ ֵי
ּ ימר ַ ּבר ָח ׁש ּו ֲהוָ ה ַמ ֵּסיק ֵ ּב
יה
ּ  ָא ַמר ֵל. וְ ׁ ָש ֵביק ַא ְר ָ ּבא, ׁ ְש ֵכיב.ַ ּג ְב ָרא
 ֲאזַ ל.יה
ֲ  זִ יל ָּת ְפ ָס ּה:יה
ּ נִיה ֵל
ּ ִל ׁ ְשלו ֵּח
יה ַרב ּ ַפ ּ ָפא וְ ַרב הוּנָ א
ּ  ּ ָפגְ ע ּו ֵ ּב.ָּת ְפ ָס ּה
ֻ ׁ ְיה דְּ ַרב י
 ַא ְּת ּת ֵוֹפס:יה
ּ  ָא ְמר ּו ֵל,ﬠ הוֹש
ּ ְ ּב ֵר
 וְ ָא ַמר,ְל ַב ַﬠל חוֹב ְ ּב ָמקוֹם ׁ ֶש ָחב ַל ֲא ֵח ִרים
ָ ַר ִ ּבי
וֹפס ְל ַב ַﬠל חוֹב ְ ּב ָמקוֹם
ֵ  ַה ּת:יוֹחנָ ן
ׁ ֶש ָחב ַל ֲא ֵח ִרים

The Gemara relates another incident: A man called Yeimar bar
Ĥashu was owed money by a certain man who died and left
behind a boat. Yeimar bar Ĥashu said to his agent: Go and seize
the boat for me. The agent went and seized it. Rav Pappa and
Rav Huna, son of Rav Yehoshua, encountered him. They said
to him: You are seizing assets for a creditor in a situation where
your action will cause a disadvantage for others, as the debtor
owed money to other people as well. And Rabbi Yoĥanan said
that one who seizes assets for a creditor in a situation that will
result in a disadvantage for othersH

HALAKHA

One who seizes assets for a creditor in a situation that
will result in a disadvantage for others – ַה ּת ֵוֹפס ְל ַב ַﬠל חוֹב
ב ָמקוֹם ׁ ֶש ָחב ַל ֲא ֵח ִרים:
ּ ְ If someone borrowed money from
several people and is unable to pay them all back, and
someone else seizes his movable property with the intention of acquiring it for one of the creditors, his action is
not eﬀective. This is because one who seizes assets for a
creditor in a situation that will result in a disadvantage for
others has not acquired the property, as stated by Rabbi
Yoĥanan. In this regard, even if the one who seized the
property was acting as the creditor’s agent, and even if the
creditor authorized him to do so, he has not acquired the
object. A steward, however, is considered an extension of
the creditor, and he can therefore acquire the property on
his behalf (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh
20:2; Shulĥan Arukh, Ĥoshen Mishpat 105:1).

Perek IX
Daf 85 Amud a
ימ ַלח
ְ  ַרב ּ ַפ ּ ָפא ִמ,ּ ְּת ָפסו ָּה ִאינְ הו.ל ֹא ָקנָ ה
ﬠ הוֹש
ֻ ׁ ְיה דְּ ַרב י
ּ  ַרב הוּנָ א ְ ּב ֵר,ַמ ּלו ֵּחי
 ֲאנָ א: ָמר ֲא ַמר.ַמ ְמ ַּתח ָל ּה ְ ּב ַא ׁ ְש ָלא
 ֲאנָ א ָקנֵינָ א: ו ָּמר ֲא ַמר,ָקנֵינָ א ָל ּה ְלכו ָּּל ּה
.ָל ּה ְלכו ָּּל ּה

has not acquiredN it. He cannot act to the detriment of others
without their consent, and his acquisition harms the other creditors. Those Sages were also owed money by that same man, so
they both seized the boat for himself. Rav Pappa steered it with
an oar, while Rav Huna, son of Rav Yehoshua, pulled it with a
rope. This Sage said: I acquired all of it; and that Sage said: I
acquired all of it.

 ַרב:ּ ֲא ַמר ְלהו,ּ ָפגַ ע ְ ּבה ּו ַרב ּ ִפנְ ָחס ַ ּבר ַא ִמי
 וְ הוּא ׁ ֶש ְ ּצבו ִּרין:ּו ׁ ְּשמו ֵּאל דְּ ָא ְמ ִרי ַּת ְרוַ יְ יהו
 ֲאנַן:ּ ֲא ַמר ְלהו.וּמו ָּּנ ִחין ִ ּב ְר ׁשוּת ָה ַר ִ ּבים
.יסנָ א
ְ נַ ִמי ֵמ ֲח ִריפו ָּתא דְּ נַ ֲה ָרא ָּת ֵפ

Rav Pineĥas bar Ami encountered them and said to them: What
of the opinion of Rav and Shmuel, who both say: And this, that
whoever first takes possession has acquired them, is the halakha
provided that the items are arranged in a pile and placed in the
public domain, which is not the case with this boat? They said
to him: We too seized it from the current of the river, i.e., the
middle of the river, which has the status of a public domain.

אקי
ֵ  ָק:ּ ֲא ַמר ְלהו.יה דְּ ָר ָבא
ּ  ָאת ּו ְל ַק ֵּמThey came before Rava to ask him who had acquired the boat. He
L
ינָשי! ָה ִכי ֲא ַמר
ֵ ׁ ימי דֶּ ֱא
ֵ  ִחי ָּו ֵרי ְמ ׁ ַש ְּל ֵחי ְ ּג ִלsaid to them: You are white geese [kakei ĥivvarei], in reference
to their white beards, who remove people’s cloaks, i.e., your
. וְ הוּא ׁ ֶש ְּת ָפ ָס ּה ֵמ ַחיִּ ים:ַרב נַ ְח ָמן
actions were unlawful from the start. This is what Rav Naĥman
said: And this, that whoever takes possession has acquired them,
is the halakha provided that one seized them from the debtor
while he was alive. In this case, however, the boat was seized after
the debtor’s death, when the heirs had already taken possession
of it.
יה דְּ ַר ִ ּבי ַא ָ ּבה ּו ָהו ּו ַמ ְּס ֵקי
ִ ֲא ִב
ּ ימי ְ ּב ֵר
 ׁ ָש ְד ִרינְ ה ּו ְ ּביַ ד ָח ָמא.יה זוּזֵ י ֵ ּבי חוֹזַ אי
ּ ֵ ּב
,ּ ֲאזַ ל ּ ָפ ְר ִﬠינְ הו.ּיה דְּ ַר ָ ּבה ַ ּבר ַא ָ ּבהו
ּ ְ ּב ֵר
:יה
ּ  ֲהב ּו ִלי ׁ ְש ָט ָרא! ָא ְמר ּו ֵל:ֲּא ַמר ְלהו
.ּיט ָר ֵאי נִינְ הו
ְ ִס

NOTES

Has not acquired – ל ֹא ָקנָ ה: Rabbeinu Tam and Tosafot
state that in general one is able to acquire something on
behalf of someone else based on a miggo claim. Since one
can acquire something for himself, he can also do so for
others. Here, however, such a claim does not apply. Tosafot
note that this appears to contradict Rabbi Yoĥanan’s own
ruling that if one lifts a found item on behalf of another, the
other acquires the item. The Ramban and the Ran explain
in greater detail the answer alluded to by Tosafot: A found
item is ownerless, and one who lifts it can therefore acquire
it either for himself or for others. Here, however, since the
item is also liened for other debts, the agent cannot acquire
it for himself, as he has no rights to it. Consequently, he also
cannot acquire it on behalf of someone else.
LANGUAGE

White geese [kakei ĥivvarei]– אקי ִחי ָּו ֵרי
ֵ ק:ָ Rashi translates kakei as geese. However, as explained in the Arukh,
this word has a diﬀerent meaning, at least in the Targum.
Targum Yonatan, the Targum of Eretz Yisrael, explains that
the non-kosher bird called the ka’at (Deuteronomy 14:17) is
the kaka ĥiurta. There are also several opinions concerning
the precise identification of the ka’at. Some assert that
it is the pelican, while others claim that it is one of the
nocturnal birds of prey, e.g., the owl.

The Gemara relates another incident: Avimi, son of Rabbi
Abbahu, owed money to people from Bei Ĥozai. He sent the
money in the possession of Ĥama, son of Rabba bar Abbahu,
who went and paid the money that Avimi, son of Rabbi Abbahu,
owed, and he then said to the people from Bei Ĥozai: Give me
back the document that shows that the person who sent me owes
you money. They said to him: The money that you paid us was
for side debts,H i.e., money from a diﬀerent debt, which was not
written in a document. We accepted the money from you as payment of that debt. We will therefore not return the document to
you, as he has yet to pay oﬀ the debt listed in the document.
HALAKHA

They said to him, the money was for side debts, etc. – ָא ְמר ּו
יט ָר ֵאי נִינְ ה ּו וכו׳
ְ  ִס:יה
ּ ל:ֵ Someone presents a ratified document stating that another owes him money, and the defendant says that
he paid the debt. In such a case, if the claimant admits that he
received the money but says it was for a diﬀerent loan, given by
oral agreement, and the document still records an unpaid debt,
then, if the money was not returned in the presence of witnesses,
the claimant is deemed credible. The document is still valid and

can be used to collect money without an oath if the document
grants credibility, or with an oath if it does not. This halakha is
in accordance with Rabbi Abbahu’s ruling.
However, the debtor can later sue the creditor for taking
money from him unlawfully, in which case the creditor must
take an oath of inducement (Rambam Sefer Mishpatim, Hilkhot
Malve VeLoveh 14:9; Shulĥan Arukh, Ĥoshen Mishpat 58:1).
. פרק ט׳ דף פה. KeTUBoT . Perek IX . 85a
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