:גמ׳ ְ ּב ַמאי ָק ִמ ּ ַיפ ְלגִ י? ָא ַמר ׁ ְשמו ֵּאל

gemara

The Gemara asks: With regard to what
do the first tanna and ben Nanas disagree?

Shmuel said:

Perek X
Daf 94 Amud a
HALAKHA

What the later creditor has collected, he has not collected – מה ׁ ּ ֶש ָ ּג ָבה ל ֹא ָ ּג ָבה:ַ If an individual owes money
to multiple creditors, the creditors collect from him in
the order that the debts were incurred. If a later creditor
collects payment of a debt in the form of real estate prior
to the creditors that preceded him, and the debtor does
not have enough money to pay back all his creditors, the
earlier creditors may repossess the property that the later
creditor has taken as payment. The halakha follows the
first opinion cited in the mishna; the later ge’onim agreed
with this ruling as well (Maggid Mishne; Rambam Sefer
Mishpatim, Hilkhot Malve VeLoveh 20:1; Shulĥan Arukh,
Ĥoshen Mishpat 104:1).
The orphans with regard to whom the Sages said…
include adult orphans – דוֹלים
ִ תוֹמים ׁ ֶש ָא ְמר ּו ְ ּג
ִ ְי: One does
not collect payment from the estate of a debtor after
his death without taking an oath. This applies even if
the debtor’s heirs are adults. This is in accordance with
the opinion of Abaye the Elder and the conclusion of
the Gemara in tractate Gittin, 50b (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 14:1; Shulĥan Arukh, Ĥoshen
Mishpat 108:17).
NOTES

We are concerned that perhaps she will deplete
ִ ׁ ְב ָחי:ּ ְ Rashi explains
[takhsif ] the field – ישינַן ׁ ֶש ָּמא ַּת ְכ ִסיף
that the concern is that the fourth wife, who is not
required to take an oath, will understand that her hold
on the field is tenuous and will consequently decide to
take maximum advantage of it in the short term, which
will cause damage to the field. The Ramban finds this
approach diﬃcult because it indicates that the Sages
require her to take an oath merely in order to trick her
into thinking that she has a secure hold on the field,
which is not true because the earlier wives can repossess her field if necessary. Instead, the Ramban explains
that any one of the wives can prevent the fourth wife
from taking the field because she may need to repossess it from her, and the fourth wife might ruin it in the
interim. However, once the fourth wife takes the oath
and then takes possession of the field, the other wives
can no longer prevent her from holding on to it until
a third party actually repossesses property that one of
the earlier wives has taken. The Ra’ah interpreted the
matter in a similar way. Alternatively, Rav Sherira Gaon
explains that the word takhsif is from the same root as
kisufa, meaning shame. The Gemara means to say that
we are concerned about embarrassing the other women
by forcing them to take an oath while the fourth wife is
exempt from this requirement.

 ְּכגוֹן ׁ ֶש ִּנ ְמצֵ את ַא ַחת ֵמ ֶהן ָ ׂש ֶדה ׁ ֶש ֵאינָ ּהThe case is where it is discovered that one of the fields in the estate
 ו ְּב ַב ַﬠל חוֹב ְמאו ָּחר ׁ ֶש ָ ּק ַדם וְ גָ ָבה, ׁ ֶש ּלוֹis not his field, e.g., the husband had stolen it from someone else.
Consequently, it is likely that the field will be repossessed, and if it
;ָק ִמ ּ ַיפ ְלגִ י
is used to pay the marriage contract of one of the first three wives,
that wife stands to lose out. And they disagree with regard to
a creditor whose promissory note was dated later than that of
another creditor, and yet he collected his debt before the other
creditor, leaving nothing for the other creditor to collect. This
is parallel to the case of the wives if the fourth wife collects her
marriage contract and then one of the earlier wives loses the field
she has been paid.
, ַמה ׁ ֶש ָ ּג ָבה – ל ֹא ָ ּג ָבה: ַּת ָּנא ַק ָּמא ָס ַברThe first tanna holds that what the creditor has collected, he has
not fully collected, i.e., he will have to give up the property he
collected so that the creditor with the earlier promissory note can
collect his debt. Similarly, if the property given to one of the first
three wives is repossessed and there is nothing left for her to collect,
the fourth wife will have to relinquish the property that she had
been paid to accommodate the wife who preceded her.
. ַמה ׁ ֶש ָ ּג ָבה – ָ ּג ָבה: ו ֶּבן נַ ּנָס ָס ַברAnd ben Nanas holds that what the creditor has collected, he has
collected, i.e., it is not taken from him in order to pay the earlier
creditor. Consequently, according to the first tanna, there is no need
for the fourth wife to take an oath before she collects the property,
because whatever she collects can be taken from her in order to pay
the other wives. According to ben Nanas, since the property the
fourth wife collects cannot be taken from her, she must take an oath
that she is collecting this property legally in order to ensure that
none of the other wives will lose out because of what she collects.
:)א ַמר( ַרב נַ ְח ָמן ֲא ַמר ַר ָ ּבה ַ ּבר ֲאבו ּּה
ֲ Rav Naĥman said that Rabba bar Avuh said: Everyone agrees that
H
, ַמה ׁ ֶש ָ ּג ָבה – ל ֹא ָ ּג ָבה, דְּ כו ֵּּלי ָﬠ ְל ָמאwhat the later creditor has collected, he has not collected, i.e., it
may be repossessed by the earlier creditor. Rather, they disagree
;ישינַן ׁ ֶש ָּמא ַּת ְכ ִסיף ָק ִמ ּ ַיפ ְלגִ י
ִ ׁ ְוְ ָה ָכא ְ ּב ָחי
here as to whether we are concerned that perhaps she will deplete
the fieldN and cause its value to depreciate.
: ו ָּמר ָס ַבר,ישינַן ׁ ֶש ָּמא ַּת ְכ ִסיף
ִ ׁ ְ ָחי: ָמר ָס ַברOne Sage, ben Nanas, holds that we are concerned that perhaps
.ישינַן ׁ ֶש ָּמא ַּת ְכ ִסיף
ִ ׁ ְ ָלא ָחיshe will deplete the field. If she is not required to take the oath, she
will understand that her hold on the land is uncertain, as it is possible that one of the other wives will repossess it. Consequently, she
will try to reap the maximum benefit from the field in the short term
without investing in the field for the long term, and thereby depleting the field. The Sages therefore imposed an oath upon the fourth
wife. And one Sage, the first tanna, holds that we are not concerned that perhaps she will deplete the field and we can assume
that it will retain its original value. Therefore, there is no reason to
impose an oath upon the fourth wife.
יכא
ָ ׁ  דְּ ַא ַ ּביֵ י ַק ׁ ּ ִש:ַא ַ ּביֵ י ֲא ַמר
ָּ ישא ִא
תוֹמים
ִ ְ י:ישא
ָ ׁ  דְּ ָתנֵי ַא ַ ּביֵ י ַק ׁ ּ ִש.ֵּ ּבינַיְ יהו
לוֹמר
ַ יך
ְ  וְ ֵאין צָ ִר,דוֹלים
ִ ׁ ֶש ָא ְמר ּו – ְ ּג
.ְק ַט ּנִים
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Abaye said: There is a practical diﬀerence between them, the
first tanna and ben Nanas, with regard to the ruling of Abaye the
Elder, as Abaye the Elder taught: The orphans with regard to
whom the Sages said that one cannot collect property from them
without taking an oath include adult orphans,H and, needless to say,
orphans who are minors. Even adult orphans are not necessarily
aware of the business aﬀairs of their parents, and one can easily press
claims against the estate that take advantage of their ignorance.
Therefore, anyone who wishes to collect money from the estate is
required to take an oath.

יה דְּ ַא ַ ּביֵ י
ּ  ַּת ָּנא ַק ָּמא – ֵלית ֵלThe first tanna does not accept the ruling of Abaye the Elder and
יה דְּ ַא ַ ּביֵ י
ָ ׁ  ַק ׁ ּ ִשtherefore holds that the fourth wife does not have to take an oath
ּ  ו ֶּבן נַ ּנָס – ִאית ֵל,ישא
when collecting her marriage contract. And ben Nanas accepts the
.ישא
ָ ׁ ַק ׁ ּ ִש
ruling of Abaye the Elder and therefore holds that the fourth wife
must take an oath before collecting part of the estate.
 ָהנֵי ְּת ֵרי ַא ֵחי ו ְּת ֵרי:ֲא ַמר ַרב הוּנָ א
,ׁשו ָּּת ֵפי דְּ ִאית ְלה ּו דִּ ינָ א ַ ּב ֲה ֵדי ַחד
 ָלא,יה ְל ִדינָ א
ּ וַ ֲאזַ ל ַחד ִמ ּינַיְ יה ּו ַ ּב ֲה ֵד
ַ ָמצֵ י ִא ָידךְ ְל ֵמ
 ַא ְּת ָלאו ַ ּב ַﬠל:יה
ּ ימר ֵל
יה
ּ  ֶא ָּלא ׁ ְש ִליחו ֵּת,דְּ ָב ִרים דִּ ִידי ַא ְּת
.ֲﬠ ַבד

§ Rav Huna said: In a case of two brothers or two partners

H
who
have legal proceedings against another individual, and one of
them went to attend to the legal proceedings against him and
lost, the other brother or partner cannot say to the litigant: I am
not legally answerable to you, i.e., I am not bound by the verdict
because I was not represented in the legal proceedings. Rather, the
brother or partner who appeared in court is considered to have
acted as his agent.

 ִּכי: ׁ ַשיְ ילו ִּהי, ִא ְק ַלע ַרב נַ ְח ָמן ְלסו ָּראThe Gemara relates that Rav Naĥman once happened to come to
? ַהאי ַ ּגוְ ונָ א ַמאיSura. They asked him: What is the halakha in a case like this one
presented by Rav Huna, where only one of the two brothers or
partners attends the court proceedings?
אשוֹנָ ה
ׁ  ָה ִר:נִיתין ִהיא
ִ  ַמ ְת:ֲּא ַמר ְלהו
ישית
ִ ׁ  ו ׁ ְּשנִ יָּ ה ַל ׁ ּ ְש ִל,נִש ַ ּב ַﬠת ַל ׁ ּ ְשנִ יָּ ה
ְׁ
אשוֹנָ ה
ׁ  וְ ִאילּ ּו ִר.יﬠית
ִ  ָל ְר ִב,ישית
ִ ׁ ו ׁ ְּש ִל
–  ַמאי ַט ְﬠ ָמא,ישית – ָלא ָק ָתנֵי
ִ ׁ ַל ׁ ּ ְש ִל
?ָלאו ִמ ׁ ּשוּם דִּ ׁ ְש ִליחו ָּת ּה ָﬠ ְב ָדה

He said to them: It is taught in a mishna: The woman he married
first takes an oath to the woman he married second, the second
to the third, and the third to the fourth. But it does not teach that
the first wife takes an oath to the third or the fourth. What is the
reason? Is it not due to the fact that when the second wife requires
the first to take an oath, she is acting as the third wife’s agent as well,
since they both share the same concern regarding the first wife?

 ִמי דָּ ֵמי? ָה ָתם – ׁ ְשב ּו ָﬠה ְל ֶא ָחדThe Gemara responds: Is it comparable? There, in the case of the
H
ּ  ִא: ָה ָכא ָא ַמר, ו ׁ ְּשבו ָּﬠה ְל ֵמ ָאהmishna, an oath to one is equal to an oath to one hundred, and
יל ּו
there is no need for the first wife to take multiple oaths about the
.ֲאנָ א ֲהוַ אי – ָט ֵﬠינְ נָ א ְט ֵפי
same matter. Here, however, in the case of the brothers or business
partners, the second brother or partner can say: Had I been there,
I would have presented a more convincing claim.
, וְ ָלא ֲא ָמ ַרן ֶא ָּלא דְּ ָלא ִא ֵית ּיה ְ ּב ָמ ָתאThe Gemara notes: We said that this doubt is taken into account
H
יה
ּ ָ יה ְ ּב ָמ ָתא – ִא
ֵ  ֲא ָבל ִאonly if the second brother or partner is not in town when the legal
ּ יב ֵﬠי ֵל
ּ ית
proceedings take place. However, if he is in town, he should come
.יתי
ֵ ְל ֵמ
to court to participate in the legal proceedings, and if he fails to do
so, it is clear that he is content to allow his brother or partner to
represent him in court.
 ׁ ְשנֵי ׁ ְש ָטרוֹת ַהיּוֹצְ ִאים ְ ּביוֹם, § ִא ְּת ַמרIt was stated that in a case of two deeds that are issued, i.e., dated,
H
 ּו ׁ ְשמו ֵּאל,חוֹל ִקין
ְ : ַרב ָא ַמר. ֶא ָחדon the same day, e.g., where an individual gave or sold the same
item to two diﬀerent people, Rav said: They divide it between
. ׁשו ָּדא דְּ ַדיָּ ינֵי:ָא ַמר
them, as it is impossible to determine who it belongs to, and
Shmuel said: The item is awarded according to the discretion
[shuda]L of the judges.
: דְּ ָא ַמר,ימא ַרב דְּ ָא ַמר ְּכ ַר ִ ּבי ֵמ ִאיר
ָ  ֵלThe Gemara asks: Shall we say that Rav said his ruling in accor,ימה ָּכ ְר ִתי
ָ  ֵﬠ ֵדי ֲח ִתdance with the opinion of Rabbi Meir, who said that signatory
witnesses on the document eﬀect the transaction?N Here, since the
seller or the giver of the field did not ask the signatory witnesses to
note the exact time, it implies that he wished to give it to two people,
but did not want to reveal that he was giving it to both of them.

HALAKHA

Two brothers or two partners – ת ֵרי ַא ֵחי ו ְּת ֵרי ׁשו ָּּת ֵפי:ְּ In the
case of brothers who have not yet divided their father’s estate,
or partners in a joint business venture, if one brother or partner presses legal charges against another individual, he is
considered to be doing so on behalf of all the brothers or all
the partners. This applies even if he did not obtain special
permission from the other brothers or partners, in accordance
with the opinion of Rav Huna (Rambam Sefer Kinyan, Hilkhot
Sheluĥin VeShutafin 3:3; Shulĥan Arukh, Ĥoshen Mishpat 122:9).
An oath to one is equal to an oath to one hundred – ׁ ְשבו ָּﬠה
ל ֶא ָחד ו ׁ ְּשבו ָּﬠה ְל ֵמ ָאה:ְ If two partners had a claim against a third
party, and one of the partners sued him and forced him to
take an oath in court, and he took the oath and was exempted
from having to make any kind of payment, the second partner
cannot sue him again and force him to take an oath a second
time. This is because an oath to one is equal to an oath to one
hundred (Shulĥan Arukh, Ĥoshen Mishpat 176:24).
We said this only if the second brother or partner is not
in town – יה ְ ּב ָמ ָתא
ֵ וְ ָלא ֲא ָמ ַרן ֶא ָּלא דְּ ָלא ִא: If two partners
ּ ית
have a claim against a third party and one of them sues him,
he can sue for the full amount and does not need special
permission from the other partner to do so. Furthermore, the
second partner cannot say that had he been in court he would
have oﬀered other arguments and won the case, as the other
litigant can say to him: Why did you not come to court and
present your claims? Therefore, if the second partner was out
of town at the time of the court case, he can sue the other
litigant in order to present his arguments, and he need not
agree with the arguments of the first partner. For this reason,
a disputant may refuse to go to court with the first partner
alone unless that partner has authorization from the other
partner to represent both of them.
The Rema rules that all of the above applies when the
partners are the ones suing a third party. However, if the partners are being sued and only one of them appeared in court,
the other can argue that the verdict is not binding because
the partner acted independently without his authorization
(Ra’avya). Similarly, if the partner who came to court said that
he has no further evidence, or if the court ruled in accordance
with the other litigant, the partner who was absent from the
case may oﬀer further evidence and demand that the case
be reopened (Rosh). See Shakh, where it is noted that the
Rosh’s ruling diﬀers from the Rambam’s, and that the opinion
of the Rosh is not accepted as the final halakha in this matter
(Rambam Sefer Kinyan, Hilkhot Sheluĥin VeShutafin 3:3; Shulĥan
Arukh, Ĥoshen Mishpat 122:9, 176:25–26).
Two deeds that are issued on the same day – ׁ ְשנֵי ׁ ְש ָטרוֹת
היּוֹצְ ִאים ְ ּביוֹם ֶא ָחד:ַ If two documents, either bills of sale or
deeds of gifts, for the same piece of property are issued on the
same day, the matter is subject to the discretion of the judges
and they can decide to award the property to whomever
they choose. This ruling is in accordance with Shmuel and is
based on the principle that in monetary matters, the halakha
is generally ruled according to the opinion of Shmuel and not
that of Rav (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana
5:6; Shulĥan Arukh, Ĥoshen Mishpat 240:3).
LANGUAGE

NOTES

Signatory witnesses on the document eﬀect [karti] the
transaction – ימה ָּכ ְר ִתי
ָ ﬠ ֵדי ֲח ִת:ֵ The main discussion with regard
to this issue, including the interpretation of the word karti,
literally, to cut, appears in the context of the halakhot of bills
of divorce. Rabbi Meir holds that the bill of divorce takes eﬀect
when the witnesses sign the document, even though it has
not yet been physically handed over to the woman. Although
the document does need to be handed to her, this need not
be done in the presence of witnesses. According to Rabbi
Elazer, the bill takes eﬀect when it is given to the woman in
the presence of witnesses, and the only reason that witnesses
are required to sign the document is to prevent people from
contesting the authenticity of the divorce by claiming that it

is forged. This same debate applies with regard to other types
of contracts and documents as well.
Tosafot have a long discussion in which they explain, in
diﬀerent ways, the connection between the opinion of Rav,
who holds that if two documents were issued on the same
day the property is divided equally, and the opinion of Rabbi
Meir. The Ra’ah explains that according to Rabbi Meir, the
document does not take eﬀect until it is transferred to the
other party, but at that point it takes eﬀect retroactively from
the time it was signed. Consequently, if two documents were
signed on the same day, it is apparent that they were meant
to take eﬀect simultaneously, and this is why both parties split
the field.

Discretion [shuda] – שו ָּדא:ׁ Just as the early commentaries
were divided as to the halakhic meaning of this term, so too,
were they divided as to its linguistic meaning. According to
Rashi, who uses this interpretation in his halakhic opinion,
shuda is related to the root shin, dalet, alef, which means to
throw. According to Tosafot, it is a shortened form of shoĥada,
meaning bribery; the guttural letter is contracted, as is the
case in several places in the Babylonian Talmud, due to Babylonian influence. Its meaning here would therefore be that
the judges may issue their decision without explanation, as
though they had received some benefit from one of the parties. A strong proof for this interpretation is the fact that in a
parallel discussion in the Jerusalem Talmud (Ketubot 10:5), also
in the name of Shmuel, the expression appears with the word
shoĥada instead of shuda.
. פרק י׳ דף צד. KeTUBoT . Perek X . 94a
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HALAKHA

Witnesses of the transmission eﬀect the transaction – ֵﬠ ֵדי
מ ִס ָירה ָּכ ְר ִתי:ְ If an individual wrote two deeds to two diﬀerent
people pertaining to the same property, with the purpose of
selling the property or giving it as a gift, and if one of them
brought witnesses who testified that the deed was handed
to him first, he is considered to have acquired the property.
This is in accordance with the opinion of Rabbi Elazar, who
holds that witnesses of the transmission eﬀect the transaction
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 5:7; Shulĥan
Arukh, Ĥoshen Mishpat 240:4).
The halakha is in accordance with the opinion of Rabbi Elazar with regard to bills of divorce – יטין
ִּ ִה ָל ָכה ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ ר ְ ּבג:ֲ
Although the Sages required that a bill of divorce be signed
by witnesses, the main component of the legal procedure
of divorce is eﬀected when witnesses observe the bill being
transmitted to the recipient. If there were signatory witnesses
but no witnesses to the transmission of the bill of divorce to
its intended recipient, some authorities still validate the bill of
divorce after the fact. However, some ge’onim hold that it is
invalid even after the fact. In general, unless known otherwise,
it can be assumed that a signed bill of divorce was properly
transferred in the presence of witnesses (Tur, based on Rosh).
If there were witnesses to the transmission of the bill of divorce
but no signatory witnesses, it is valid according to all opinions.
This ruling is in accordance with Rabbi Elazar since both Rav
and Shmuel follow his ruling with regard to bills of divorce
(Rambam Sefer Nashim, Hilkhot Geirushin 1:15; Shulĥan Arukh,
Even HaEzer 133:1).

: דְּ ָא ַמר, ו ׁ ְּשמו ֵּאל דְּ ָא ַמר ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ רAnd Shmuel said his ruling in accordance with the opinion of
N
? ֵﬠ ֵדי ְמ ִס ָירה ָּכ ְר ִתיRabbi Elazar, who said that witnesses of the transmission eﬀect
the transaction,H i.e., the act of transferring the legal document to
the beneficiary causes the transaction to take eﬀect. Therefore, the
fact that the two documents bear the same date is of no consequence because the documents were presumably not given to their
beneficiaries simultaneously, and the property belongs exclusively
to the individual who received his document first. Consequently,
there is no reason to divide the property.
 וְ ָה ָכא. דְּ כו ֵּּלי ָﬠ ְל ָמא ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ ר,ָלא
 ֲחל ּו ָקה:יפ ְלגִ י; ַרב ָס ַבר
ַ ּ ְ ּב ָהא ָק ִמ
 ׁשו ָּדא דְּ ַדיָּ ינֵי: ו ׁ ְּשמו ֵּאל ָס ַבר,ֲﬠ ִד ָיפא
.ֲﬠ ִד ָיפא

The Gemara responds: No, it is possible to say that everyone holds
in accordance with the opinion of Rabbi Elazar, and here they
disagree about the following: Rav holds that in a case of a doubt
that cannot be resolved with regard to monetary law, division is
preferable, and Shmuel holds that leaving the decision to the
discretion of the judges is preferable.N

יה ְל ַרב ְּכ ַר ִ ּבי
ְ ּו ִמי ָמצֵ ית
ּ מוֹק ַמ ְּת ֵל
ֶא ְל ָﬠזָ ר? וְ ָה ָא ַמר ַרב יְ ה ּו ָדה ָא ַמר
 ִּכי.יטין
ִּ ִ ֲה ָל ָכה ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ ר ְ ּבג:ַרב
 ַאף:יה דִּ ׁ ְשמו ֵּאל ֲא ַמר
ָ ָא ְמ ִר
ּ ית ּה ַק ֵּמ
 ִמ ְּכ ָלל דְּ ַרב ָס ַבר – ִ ּב ׁ ְש ָטרוֹת.ִ ּב ׁ ְש ָטרוֹת
 ַרב – ְּכ ַר ִ ּבי: ְמ ַח ַּו ְור ָּתא,ָלא! ֶא ָּלא
. ו ׁ ְּשמו ֵּאל – ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ ר,ֵמ ִאיר

The Gemara asks: Can you really establish that the opinion of
Rav is in accordance with the opinion of Rabbi Elazar? Didn’t
Rav Yehuda say that Rav said: The halakha is in accordance
with the opinion of Rabbi Elazar with regard to bills of divorce?H
And Rav Yehuda related further: When I said this halakha in
the presence of Shmuel, he said: The halakha is in accordance
with the opinion of Rabbi Elazar even with regard to other legal
documents as well. By inference, it is apparent that Rav holds
that with regard to other legal documents, no, the halakha is
not in accordance with Rabbi Elazar. Rather, it is clear that Rav
holds in accordance with the opinion of Rabbi Meir, and Shmuel
holds in accordance with the opinion of Rabbi Elazar.

 ׁ ְשנֵי ׁ ְש ָטרוֹת ַהיּוֹצְ ִאים ְ ּביוֹם:ית ֵיבי
ִ ֵמ
! ְּתיו ְּב ָּתא דִּ ׁ ְשמו ֵּאל,חוֹל ִקין
ְ – ֶא ָחד
 ָהא ַמ ּנִי – ַר ִ ּבי ֵמ ִאיר:ָא ַמר ָלךְ ׁ ְשמו ֵּאל
. וַ ֲאנָ א דַּ ֲא ָמ ִרי ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ ר,ִהיא

The Gemara raises an objection from a baraita: In the case of
two deeds that are issued dated the same day, the recipients of
the deeds divide the property equally. Is this not a conclusive
refutation of the opinion of Shmuel? The Gemara answers that
Shmuel could have said to you: In accordance with whose opinion is this baraita? It is in accordance with the opinion of Rabbi
Meir, and I said my opinion in accordance with the opinion of
Rabbi Elazar.

 ָּכ ַתב:יפא
ָ ימא ֵס
ָ ִאי ַר ִ ּבי ֵמ ִאיר – ֵא
, זֶ ה ׁ ֶש ָּמ ַסר לוֹ,ְל ֶא ָחד ו ָּמ ַסר ְל ַא ֵחר
? וְ ִאי ַר ִ ּבי ֵמ ִאיר – ַא ַּמאי ָקנָ ה.ָקנָ ה
!ימה ָּכ ְר ִתי
ָ  ֵﬠ ֵדי ֲח ִת:ָה ֲא ַמר

The Gemara continues to ask: If this baraita is in accordance with
the opinion of Rabbi Meir, say the latter clause of that same
baraita: If he wrote a deed to one individual and then transmitted
it to another individual, the one to whom the deed was transmitted has acquired the property. If the baraita is following the
opinion of Rabbi Meir, why did the latter individual acquire
the property? Didn’t Rabbi Meir say that the signatory witnesses
on the document eﬀect the transaction and not the witnesses to
its transmission?

NOTES

And Shmuel said his ruling in accordance with the opinion of Rabbi Elazar, etc. – ו ׁ ְּשמו ֵּאל דְּ ָא ַמר ְּכ ַר ִ ּבי ֶא ְל ָﬠזָ ר וכו׳: The
Ritva explains as follows: According to Rabbi Meir, if two deeds
that had the same date were given to two recipients at the
same time, both recipients acquire rights to the property at
the same time. If they were given to their recipients at diﬀerent
times on the day they were written, the one who received his
deed first acquires rights to the property. If they were given at
diﬀerent times on a later date, both recipients acquire rights
to the property retroactively from the end of the day when
the deeds were issued. Consequently, since it is not known
whether the deeds were given at the same time or at diﬀerent
times, or whether they were given on the day they were written
or on a later date, and in most of the scenarios, both recipients
would acquire rights to the property, it makes sense to divide
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the property between the two recipients. Consequently, the
Gemara suggests that Rav agrees with the opinion of Rabbi
Meir.
Conversely, according to Rabbi Elazar, since the transaction
takes eﬀect when the deed is given to the recipient, if the
deeds are given after the date on which they were written,
they are thereby invalidated, because the date specified in the
deed is earlier than the date of the transaction. Therefore, there
are only two possibilities: Either the deeds were given to the
recipients simultaneously, in which case both of them acquire
rights to the property, or the deeds were given one after the
other, in which case only the first recipient acquires rights to
the property. Since there is a high likelihood that only one of
the recipients has acquired rights to the property, the matter is
left to the discretion of the judges.

And Shmuel holds that leaving the decision to the discretion
of the judges is preferable – ו ׁ ְּשמו ֵּאל ָס ַבר ׁשו ָּדא דְּ ַדיָּ ינֵי ֲﬠ ִד ָיפא:
The Rosh explains the rationale for each side of this debate: Rav
holds that division of the property is preferable because this
ensures that the rightful owner receives at least a portion of
the property. Shmuel is of the opinion that it is better to leave
the matter to the discretion of the judges, since in this way the
chances are high that the true owner will receive the entire
property, whereas if it is divided, the true owner will definitely
lose half of what he deserves.

,ּיַחלוֹקו
ֲ :אוֹמ ִרים
ְ  וַ ֲח ָכ ִמים, דְּ ַתנְיָא. ַּת ָּנ ֵאי ִהיאThe Gemara responds: The baraita cited above is entirely in
. ַמה ׁ ּ ֶשיִּ ְרצֶ ה ַה ׁ ּ ָש ִל ׁיש יַ ֲﬠ ֶ ׂשה:ּ וְ ָכאן ָא ְמרוaccordance with the opinion of Rabbi Elazar. However, there is
a dispute between tanna’im with regard to money whose ownership is uncertain, as it is taught in a baraita: In a case where an
individual sent a sum of money to another via a messenger,
and by the time the messenger arrived, the intended recipient
had died, and in the meantime, the individual who had sent
the money also died, the tanna’im disagree about what to do
with the money. The Rabbis say: The heirs of the sender and
the heirs of the intended recipient should divide the money.N
And here, in Babylonia, they said: The third party, i.e., the
messenger, can do as he pleasesN with the money, a ruling that
is comparable to the solution of leaving the decision to the
discretion of the judges.
יה דְּ ָר ִמי ַ ּבר ָח ָמא ְּכ ַת ְב ִּתינְ ה ּו ְלנִ ְכ ָס ּה
ּ  ִא ֵּמThe Gemara relates that the mother of Rami bar Ĥama wrote
ְ  ְל, ְל ָר ִמי ַ ּבר ָח ָמא ְ ּבצַ ְפ ָראa deed in the morning transferring ownership of her property
אוֹר ָתא ְּכ ַת ְב ִּתינְ ה ּו
to Rami bar Ĥama, and in the evening she wrote another deed
.ְל ָמר עו ְּק ָבא ַ ּבר ָח ָמא
transferring her property to another of her sons, Mar Ukva bar
Ĥama.P
,יה דְּ ַרב ׁ ֵש ׁ ֶשת
ּ ֲא ָתא ָר ִמי ַ ּבר ָח ָמא ְל ַק ֵּמ
יה
ְ
ּ  ֲא ָתא ָמר עו ְּק ָבא ְל ַק ֵּמ.יה ְ ּבנִ ְכ ָסא
ּ אוֹק ֵמ
 ֲא ָתא ַרב ׁ ֵש ׁ ֶשת.יה ְ ּבנִ ְכ ָסא
מ
ֵ
אוֹק
ְ
,ן
מ
ָ
ח
ְ
ַנ
ב
דְּ ַר
ּ
 ַמאי ַט ֲﬠ ָמא:יה
ּ  ָא ַמר ֵל,יה דְּ ַרב נַ ְח ָמן
ּ ְל ַק ֵּמ
 ו ַּמאי ַט ֲﬠ ָמא ֲﬠ ַבד:יה
ּ ֲﬠ ַבד ָמר ָה ִכי? ָא ַמר ֵל
?ָמר ָה ִכי

Rami bar Ĥama came before Rav Sheshet and the latter established his right to the property. Mar Ukva, his brother, came
before Rav Naĥman and the latter established his right to
the property. Rav Sheshet came before Rav Naĥman and
said to him: What is the reason that the Master did this, i.e.,
why did you issue this ruling? Rav Naĥman said to him: And
what is the reason that the Master did this, i.e., why did you
rule as you did?

 ַא ּט ּו ִ ּבירו ׁ ָּש ַליִ ם:יה
ּ  ָא ַמר ֵל. דְּ ָק ֵדים:יה
ּ  ָא ַמר ֵלRav Sheshet said to him: Because Rami bar Ĥama’s deed pre דְּ ָכ ְת ִבינַ ן ׁ ָשעוֹת? ֶא ָּלא ָמר ַמאי, יָ ְת ִבינַ ןceded that of Mar Ukva. Rav Naĥman said to Rav Sheshet: Is
that to say that we are sitting in Jerusalem,H that we write the
. ׁשו ָּדא דְּ ַדיָּ ינֵי:יה
ּ ַט ְﬠ ָמא ֲﬠ ַבד ָה ִכי? ָא ַמר ֵל
hours on our legal documents? The halakha is that in any place
where the hours are not recorded on legal documents, it does
not matter when during the day a document was written. Rav
Sheshet asked Rav Naĥman: But what is the reason that the
Master did this, ruling as you did? Rav Naĥman said to him: It
was the discretion of the judges, i.e., I ruled this way since it
seemed to me that this is the way the mother wanted it.
 ָא ַמר. ֲאנָ א נַ ִמי – ׁשו ָּדא דְּ ַדיָּ ינֵי:יה
ּ  ָא ַמר ֵלRav Sheshet said to Rav Naĥman: I also applied the principle
, ֲח ָדא – דַּ ֲאנָ א דַּ יָּ ינָ א ו ָּמר ָלאו דַּ יָּ ינָ א:יה
ּ  ֵלof the discretion of the judges and ruled as I did. Rav Naĥman
said to him: One response to your point is that I am a judge,NH
ּ ָ  ֵמ ִﬠ:וְ עוֹד
.תוֹרת ָה ִכי ָא ֵתית ָל ּה
ַ יק ָרא ָלאו ְ ּב
and the Master is not a judge, as Rav Sheshet did not serve in
the oﬃcial capacity of a judge. Furthermore, at the outset, you
did not arrive at your conclusion for this reason, but due to
your own theory with regard to the dating of the documents,
which proved to be incorrect.

PERSONALITIES

Rami bar Ĥama and Mar Ukva bar Ĥama – ָר ִמי ַ ּבר ָח ָמא ו ָּמר
עו ְּק ָבא ַ ּבר ָח ָמא: These two brothers were both Torah scholars and
were also both sons-in-law of Rav Ĥisda. It appears that Rami bar
Ĥama was the older of the two and the greater Torah scholar. He
was known for his sharpness, and it was even said that at times
he overlooked details due to this attribute. He would frequently
keep company with the great scholars of the previous generation
and became their disciple-colleague. He was most frequently

NOTES

The Rabbis say: The heirs of the sender and the heirs of
the intended recipient should divide the money, etc. –
אוֹמ ִרים יַ ֲחלוֹק ּו וכו׳
ְ וַ ֲח ָכ ִמים: This case, which is discussed
more extensively in tractate Gittin (14b), hinges on the
following point: When the sender gives the money to his
messenger and tells him to give the money to a particular
individual, does the messenger acquire the money on
behalf of the intended recipient, in which case, if the
recipient dies before receiving the money, the money
belongs to the recipient’s heirs? Or, perhaps the messenger does not acquire it on behalf of the intended recipient,
and therefore, if the recipient dies, the messenger must
return the money to the sender or to the sender’s heirs.
The third party can do as he pleases – ַמה ׁ ּ ֶשיִּ ְרצֶ ה ַה ׁ ּ ָש ִל ׁיש
יַ ֲﬠ ֶ ׂשה: The Ritva proves from here that discretion of the
judges, as explained by Rabbeinu Tam, means that the
judges award the money to whomever they please, for
whatever reason, similar to the messenger, who may
give the money to whichever side he pleases. However,
the Rivan accepts Rashi’s understanding of this principle,
which is that the judges attempt to determine what the
original owner actually wanted. The Rivan explains that
this is what the Gemara means here as well: If the messenger estimates that the sender would have wanted him
to give the money to the heirs of the intended recipient,
he gives them the money. Conversely, if the messenger
thinks that the sender would not have wanted him to the
give the money to the heirs of the recipient, he gives the
money to the heirs of the sender.
That I am a judge, etc. – דַּ ֲאנָ א דַּ יָּ ינָ א וכו׳: The early commentaries asked how Rav Naĥman could say that Rav
Sheshet was not a judge when it is known that he was
one of the greatest scholars of his generation. Some
explain that while Rav Naĥman was an expert judge
certified by the Exilarch, Rav Sheshet lacked this oﬃcial
certification (Rashi; Rid). Others suggest that Rav Naĥman
regularly adjudicated cases pertaining to monetary law,
and therefore in this area he was more authoritative than
Rav Sheshet (Ra’ah; see Rabbeinu Ĥananel). Alternatively,
Rabbeinu Ĥananel explains that this case occurred in
the area of Rav Naĥman’s jurisdiction, and therefore Rav
Sheshet should not have become involved. The Meiri
explains that since Rav Sheshet was blind, he was disqualified by Torah law from serving as a judge unless both
claimants willingly accepted his jurisdiction. Although it
is possible that he could have directed one of his students
to formally serve as the judge and issue the ruling, he
himself could not have served as a judge.
Rabbeinu Ĥananel, based on the opinion of Rav Paltoi
Gaon, concludes from this incident that only an expert
judge is allowed to employ the discretion of the judges;
not every court is able to employ this legal principle.
Rabbeinu Ĥananel further writes that there is a tradition that the discretion of the judges is only applied in
matters relating to real estate. This tradition is recorded
by the ge’onim as well. Tosafot, however, disagree with
this tradition.

to be found in the company of his father-in-law, Rav Ĥisda, as
well as Rav Naĥman and Rav Sheshet, who valued him greatly
and spoke his praises often. His debates with Rava were numerous. After his death, Rava married his widow, the daughter of
Rav Ĥisda.
The teachings of Mar Ukva bar Hama, who was sometimes
called Rav Ukva bar Hama, are also mentioned several times in
the Talmud.

HALAKHA

Is that to say that we are sitting in Jerusalem – ַא ּט ּו ִ ּבירו ׁ ָּש ַליִ ם
יָ ְת ִבינַן: If two deeds were written on the same date awarding
the same property to two diﬀerent individuals in a place where
the time of day when the document was written is recorded
on the document, the time is taken into account, and the
individual whose deed was written first is awarded the property. In a place where the time of day is not recorded in the
document, the decision is left to the discretion of the judges,

in accordance with the opinion of Rav Naĥman (Rambam Sefer
Kinyan, Hilkhot Zekhiya UMattana 5:6; Shulĥan Arukh, Ĥoshen
Mishpat 240:3).
I am a judge – אנָ א דַּ יָּ ינָ א:ֲ Some say that only an expert judge
can apply the legal principle of the discretion of the judges (Tur
citing Rabbeinu Ĥananel; Shulĥan Arukh, Ĥoshen Mishpat 240:3,
and in the comment of Rema).
: פרק י׳ דף צד. KeTUBoT . Perek X . 94b
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NOTES

Those two deeds, etc. – הנְ ה ּו ְּת ֵרי ׁ ְש ָט ֵרי וכו׳:ָ Rashi explains
that these were two bills of sale for the same property. The
Rosh explains that these were both promissory notes, and
there was enough property left in the debtor’s possession
to pay back only one of the loans. The Ra’ah states that
the Gemara can be understood according to either of the
above explanations, and that there is no halakhic diﬀerence
between them. He writes further, citing Rabbi Shlomo min
HaHar, that it is even possible to say that the document
dated for the fifth of Nisan was a bill of sale while the other
one was a promissory note.

יה דְּ ַרב
ּ ָהנְ ה ּו ְּת ֵרי ׁ ְש ָט ֵרי דְּ ָאת ּו ְל ַק ֵּמ
,נִיסן״
ָ ״ב ַח ְמ ׁ ָשא ְ ּב
ּ ְ  ַחד ֲהוָ ה ָּכתוּב,יוֹסף
ֵ
,נִיסן״ ְס ָת ָמא
ָ ״ב
ּ ְ יה
ּ וְ ַחד ֲהוָ ה ָּכתוּב ֵ ּב
יוֹסף ְל ַההוּא דְּ ַח ְמ ׁ ָשא
ֵ יה ַרב
ְ
ּ אוֹק ֵמ
.נִיסן ַ ּב ְּנ ָכ ִסים
ָ ְ ּב

The Gemara relates another incident in which an individual wrote
two deeds about the same piece of property: There were these two
deedsN that came before Rav Yosef. In one deed, it was written
that the owner of the field sold it to a particular individual on the
fifth of Nisan, and in the other one it was written that he sold the
same property to someone else in Nisan, without specifying on
which day in Nisan the sale took place. Rav Yosef established that
the one whose deed said the fifth of Nisan had the right to the
property.

 וַ ֲאנָ א ַא ְפ ִסיד? ָא ַמר:יה ִא ָיד ְך
ּ  ֲא ַמר ֵלThe other claimant said to Rav Yosef: Should I lose? After all, it
ימא ַ ּבר
ָ  ֵא, ַא ְּת יָ ְדךָ ַﬠל ַה ַּת ְח ּתוֹנָ ה:יה
ּ  ֵלis possible that my deed was written prior to the other deed. Rav
Yosef said to him: You are at a disadvantage, because there is no
ָ ֶﬠ ְ ׂש ִרים וְ ִת ׁ ְש ָﬠה ְ ּב
.נִיסן ַא ְּת
specific date in your deed, allowing one to say that your deed is
from the twenty-ninth of Nisan. Since you have no way to prove
otherwise, the property is awarded to the one who has a more
specific date recorded in his deed.
 וְ נִ ְכ ּתוֹב ִלי ָמר:יה
ּ  ָא ַמר ֵלThe man said to him: Let the Master write me

Perek X
Daf 95 Amud a
HALAKHA

One who was married, etc. – נָשוּי וכו׳
ׂ מי ׁ ֶש ָהיָ ה:ִ In a case
of one who had two wives and sold his field, and the first
wife gave up her right to repossess it from the purchaser
and aﬃrmed this waiver with a valid act of acquisition, if
the husband then died or divorced both his wives and was
not in possession of other properties, the second wife may
repossess the sold property from the purchaser. The first
wife can then repossess it from the second wife, since her
lien predates that of the second wife. Subsequently, the
purchaser may repossess the field from the first wife, since
she transferred her rights to him by means of her waiver.
This cycle continues until they agree to a compromise
(Rambam Sefer Nashim, Hilkhot Ishut 17:12; Shulĥan Arukh,
Even HaEzer 100:4).
LANGUAGE

Cycle [ĥalila] – ח ִל ָילה:ָ This word is interpreted similarly
to the word maĥol, which is something found in a circle
that continuously turns, e.g., dancers who continuously
turn around in a circle. Likewise, in this case, the legal
rights of each party would continuously supersede those
of another and forestall a settlement until they come to
a compromise.

 יָ ְכ ֵלי:יה
ּ  ָא ַמר ֵל. ְ ִט ְיר ָפא ֵמ ִאיָּ יר וְ ֵא ָילךa document of authorization to repossess liened property of
.נִיסן ַא ְּת
ָ  ַא ְּת ַ ּבר ַחד ְ ּב: ְימר ָלך
ַ  ְל ֵמthe seller from anyone who purchased property from him from
the first of the month of Iyyar and on. Rav Yosef said to him: A
purchaser can say to you: Your deed is from the first of Nisan, so
that the field that you purchased is rightfully yours and it is the
other man, whose deed was dated on the fifth of Nisan, who took
it illegally. Therefore, you should take possession of that field rather
than repossessing other property.
.יה? נִ ְכ ְּתב ּו ַה ְר ׁ ָש ָאה ַל ֲה ָד ֵדי
ּ  ַמאי ַּת ַ ּקנְ ֵּתThe Gemara asks: If so, what is his remedy? The Gemara answers:
Let the deed holders write a document of authorization to each
other. If the individual whose deed was written on the fifth of
Nisan authorizes the other individual to repossess property on his
behalf, then he will be able to repossess property sold after the end
of Nisan, because regardless of when his deed was written and
whose deed was written first, he now has the right to repossess
liened property.
,נָשים
ִ ׁ נָשוּי ׁ ְש ֵּתי
ׂ מתני׳ ִמי ׁ ֶש ָהיָ ה
אשוֹנָ ה
ׁ  וְ ָכ ְת ָבה ִר.ּו ָמ ַכר ֶאת ָ ׂש ֵדה ּו
– ח ״דִּ ין ו ְּד ָב ִרים ֵאין ִלי ִﬠ ְּמךָ ״ ַל ּל ֵוֹק
אשוֹנָ ה ִמן
ׁ  וָ ִר,ח יאה ֵמ ַהלּ ֵוֹק
ָ ִַה ׁ ּ ְשנִיָּה מוֹצ
 וְ חוֹזְ רוֹת.אשוֹנָ ה
ׁ ח ִמן ָה ִר  וְ ַהלּ ֵוֹק,ַה ׁ ּ ְשנִיָּה
 וְ ֵכן.ינֵיהם
ֶ  ַﬠד ׁ ֶשיַּ ֲﬠ ׂש ּו ּ ְפ ׁ ָש ָרה ֵ ּב,ָח ִל ָילה
. וְ ֵכן ִא ׁ ּ ָשה ַ ּב ֲﬠ ַלת חוֹב,ַ ּב ַﬠל חוֹב

mishna

In a case of one who was marriedH to two
women and sold his field, and the wife
whom he married first wrote to the purchaser: I do not have
any legal dealings or involvement with you, then the second
wife, who did not relinquish her claim to repossess this property,
may appropriate the field from the purchaser as payment of
her marriage contract. This is because the property was liened for
the payment of her marriage contract before it was sold to this
purchaser. Then, the first wife can appropriate the field from the
second as payment for her marriage contract, since her marriage
contract predates that of the second wife. The purchaser can then
appropriate the field from the first wife, due to the fact that she
relinquished her rights vis-à-vis the purchaser. They continue to
do so according to this cycle [ĥalila]LN until they agree on a compromise between them. And so too, with regard to a creditor,
and so too, with regard to a female creditor.
NOTES

They continue to do so according to this cycle – וְ חוֹזְ רוֹת ָח ִל ָילה:
The Ritva, quoting Rabbeinu Shimshon, says that the mishna
does not mean that the cycle where one repossesses the property from the other is actually repeated again and again, as
there is no reason to trouble the court and the litigants to go
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through all these proceedings. Rather, the mishna means that
since the parties have the legal right to keep repossessing the
field from each other, the court immediately suggests that they
find a compromise.

